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DANIEL L. CARDOZO May 5, 2023

VIA EMAIL AND OVERNIGHT MAIL

Daniel Alcayaga, AICP, Planning Manager
Planning Division

Town of Apple Valley

14955 Dale Evans Parkway

Apple Valley, CA 92307

Email: dalcayaga@applevalley.org; planning@applevalley.org

Re: Comments on Draft Environmental Impact Report - The

Development at Dale Evans and Lafavette Project
(SCH No. 2022120356; Project No. SPR 2022-004)

Dear Mr. Alcayaga:

We are writing on behalf of Californians Allied for a Responsible Economy
(“CARE CA") to comments on the Draft Environmental Impact Report (“DEIR”)!
prepared by the Town of Apple Valley (“Town”) for the Development at Dale Evans
and Lafayette Project (SCH No. 2022120356; Project No. SPR 2022-004) (“Project”),
proposed by RW Apple Valley LL.C (“Applicant”). F1

The Project proposes to develop a 1,207,544 square foot (“sf’) warehouse
distribution center on a 77.95+ acre parcel of land located on the Southeast corner of
Lafayette Street and Dale Evans Parkway in the Town of Apple Valley, San
Bernardino County, California. The Project building is proposed to include
1,147,167 sf of warehouse space, and 60,377 sf of office space. The Project site
consists of 10 existing parcels, identified as Assessor’s Parcel Numbers 0463-231-11,
-12, -13, -14, -15, -16, -34, -35, -36, and -37.

1 Town of Apple Valley, Draft Environmental Impact Report (SCH No. 2022120356) for the
Development at Dale Evans and Lafayette (March 2023), available at
https://ceqanet.opr.ca.gov/2022120356/2.
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Based on our review of the DEIR and supporting documentation, we conclude
that the DEIR fails to comply with the requirements of the California
Environmental Quality Act (“CEQA”)2. The DEIR fails to adequately analyze many
of the Project’s significant environmental impacts and fails to propose feasible and
enforceable mitigation measures to reduce those impacts to a less than significant
level, as required by CEQA.

As explained in these comments, there is substantial evidence that the
Project will result in significant unmitigated impacts relating to air quality, health
risks and transportation. The Project also conflicts with applicahle land use plans
and policies, resulting in land use inconsistencies as well as significant impacts
under CEQA. The Town may not approve the Project until the Town revises the
Project’s DEIR to adequately analyze the Project’s significant direct, indirect and
cumulative impacts, and incorporates all feasible mitigation measures to avoid or
minimize these impacts to the greatest extent feasible.

We reviewed the DEIR and its technical appendices with the assistance of
traffic and transportation expert Daniel Smith3 environmental health, air quality,
GHG, and hazardous materials expert James Clark Ph.D.4 We reserve the right to
supplement these comments at a later date, and at any later proceedings related to
this Project.?

I. STATEMENT OF INTEREST

CARE CA is an unincorporated association of individuals and labor
organizations that may be adversely affected by the potential public and worker
health and safety hazards, and the environmental impacts of the Project. The
coalition includes Apple Valley residents David Kimber, Brandon Walker and Greg
Wright, the District Council of Ironworkers and Southern California Pipe Trades
DC 16, along with their members, their families, and other individuals who live and
work in Apple Valley and in San Bernardino County.

CARE CA advocates for protecting the environment and the health of their
communities’ workforces. CARE CA seeks to ensure a sustainable construction
industry over the long-term by supporting projects that offer genuine economic and

2 Pub. Resources Code §§ 21000 et seq.; 14 Cal. Code Regs (“CEQA Guidelines”) §§ 15000 et seq.
(“‘CEQA Guidelines”).

3 Mr. Smith’s technical comments and curricula vitae are attached hereto as Exhibit A.

4 Dr. Clark’s technical comments and curricula vitae are attached hereto as Exhibit B.

5 Gov. Code § 65009(b); PRC § 21177(a); Bakersfield Citizens for Local Control v. Bakersfield
(“Bakersfield”) (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante Vineyards v. Monterey Water
Dist. (1997) 60 Cal. App. 4th 1109, 1121.
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reached ecological points of no return.”19 As the CEQA Guidelines explain, “[t]he
EIR serves not only to protect the environment but also to demonstrate to the public
that it is being protected.”!!

Second, CEQA requires public agencies to avoid or reduce environmental
damage when “feasible” by requiring consideration of environmentally superior
alternatives and adoption of all feasible mitigation measures.1?2 The EIR serves to
provide agencies and the public with information about the environmental impacts
of a proposed project and to “identify ways that environmental damage can be F.4
avoided or significantly reduced.”!3 If the project will have a significant effect on Cont.
the environment, the agency may approve the project only if it finds that it has
“eliminated or substantially lessened all significant effects on the environment” to
the greatest extent feasible and that any unavoidable significant effects on the
environment are “acceptable due to overriding concerns.”14

While courts review an EIR using an “abuse of discretion” standard, “the
reviewing court is not to ‘uncritically rely on every study or analysis presented by a
project proponent in support of its position. A clearly inadequate or unsupported
study is entitled to no judicial deference.”’> As the courts have explained, a
prejudicial abuse of discretion occurs “if the failure to include relevant information
precludes informed decision-making and informed public participation, thereby
thwarting the statutory goals of the EIR process.”6 “The ultimate inquiry, as case

10 County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810; see also Berkeley Keep Jets Ouer the Bay v.
Bd. of Port Comm’rs. (2001) 91 Cal.App.4th 1344, 1354 (“Berkeley Jets”) (purpose of EIR 1s to inform
the public and officials of environmental consequences of their decisions before they are made).

11 CEQA Guidelines § 15003(b).

12 CEQA Guidelines § 15002(a)(2), (3); see also Berkeley Jets, 91 Cal.App.4th at 1354; Citizens of
Goleta Valley, 52 Cal.3d at p. 564.

13 CEQA Guidelines § 15002(a)(2).

14 PRC § 21081(a)(3), (b); CEQA Guidelines §§ 15090(a), 15091(a), 15092(b)(2)(A), (B); Covington v.
Great Basin Unified Air Pollution Control Dist. (2019) 43 Cal.App.5th 867, 883.

15 Berkeley Jets, 91 Cal.App.4th at p. 1355 (emphasis added) (quoting Laurel Heights I, 47 Cal.3d at
391, 409, fn. 12).

16 Berkeley Jets, 91 Cal.App.4th at p. 1355; see also San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus (1994) 27 Cal.App.4th 713, 722 (error is prejudicial if the failure to include
relevant information precludes informed decision making and informed public participation, thereby
thwarting the statutory goals of the EIR process); Galante Vineyards, 60 Cal.App.4th at p. 1117
(decision to approve a project is a nullity if based upon an EIR that does not provide decision-makers
and the public with information about the project as required by CEQA); County of Amador v. El
Dorado County Water Agency (1999) 76 Cal.App.4th 931, 946 (prejudicial abuse of discretion results
where agency fails to comply with information disclosure provisions of CEQA).
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pollutants.””> The MDAQMD’s approach is not authorized by law and has been
rejected by the Courts for failing to comply with CEQA’s requirement that a project
mitigate impacts that are "cumulatively considerable.”®> The MDAQMD’s failure to
set a threshold for cumulative project emissions does not authorize the City to
1ignore CEQA’s requirement to analyze cumulative impacts.

The leading case on this issue is Kings County Farm Bureau v. City of
Hanford.”® In Kings County, the city prepared an EIR for a 26.4-megawatt coal-fired
cogeneration plant. Notwithstanding the fact that the EIR found that the project
region was out of attainment for PM1o and ozone, the city failed to
incorporate mitigations for the project’s cumulative air quality impacts from project
emissions because it concluded that the Project would contribute “less than one
percent of area emissions for all criteria pollutants.””* The city reasoned that,
because the project’s air emissions were small in ratio to existing air quality
problems, that this necessarily rendered the project’s “incremental
contribution” minimal under CEQA. The court rejected this approach, finding it
“contrary to the intent of CEQA.” The court stated:

We find the analysis used in the EIR and urged by GWF avoids
analyzing the severity of the problem and allows the approval of
projects which, when taken in isolation, appear insignificant, but
when viewed together, appear startling. Under GWF's "ratio"
theory, the greater the over-all problem, the less significance a
project has in a cumulative impacts analysis. We conclude the
standard for a cumulative impacts analysis is defined by the use of
the term "collectively significant" in Guidelines section 15355 and
the analysis must assess the collective or combined effect of energy
development. The EIR improperly focused upon the individual
project's relative effects and omitted facts relevant to an analysis of
the collective effect this and other sources will have upon

air quality.”

The Town made the same error here. While the DEIR admits that the
Project region is out of attainment for ozone and PMio, the City fails to analyze or
mitigate the Project’s emissions’ cumulative air quality impacts. Given that there

51 1d., pg. 2.4-16.
52 PRC § 21083(b)(2); 14 CCR § 15130.

53 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal. App. 3d 692 (“Kings County”); see
also, Friends of Oroville v. City of Oroville (2013) 219 Cal. App. 4th 832, 841-42.

54 Id. at 719.
55 Id. at 721.
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As with mitigation measure VMT-1, Mr. Smith’s comments explain why the
DEIR’s other proposed mitigation measures are completely ineffectual in reducing
the Project’s recognized significant VMT impacts.66 He also proposes several
feasible mitigation measures that could reduce such impacts, such as:

e Provide free parking in designated spaces for employees who carpool while
charging daily or monthly fees for parking for employees who commute by
driving alone.

e (ive an electric bicycle to any employee who a) commits to commuting by
that means at least 3 times per week while remaining employed at the
Project for a period of, say, 2 years and b) commits to returning the bicycle in
good working order or pay for it if they leave employment at the Project
before the specified period or fail to commute by bike at the specified
frequency.

e Make a cash payment to employees who agree to purchase a zero-emissions
vehicle and use it for commute purposes at an agreed-upon frequency and for
an agreed-upon period of time with further agreement by the employee to
reimburse the payment if they fail to purchase the vehicle, fail to commute
by it at the specified frequency and period of time or if they leave
employment at the Project before the specified period of time.

e Pay an excess VMT mitigation fee established by the Town to be used by the
Town to fund transportation infrastructure such as active transportation
linkages and transit route extensions and service frequencies in areas where
they would be most productive in reducing area VMT. This is similar to off-
site transportation improvement development fees.

e Or the excess VMT mitigation fee could be utilized to subsidize development
of owner-purchased or rental housing at sites close to the Project site or in
low VMT areas of the Town. Specific terms for Project employees to have
priority in purchase or rental of said units would be established.

The DEIR fails to include any analysis of the feasibility of the above methods,
or any other methods, to reduce the Project’s significant VMT impacts and lacks
substantial evidence to conclude that the City has eliminated or substantially
lessened all significant effects on the environment to the greatest extent feasible.
Therefore, the DEIR violates CEQA and the City cannot conclude that the Project’s
VMT impacts are significant and unavoidable.¢7

66 Id., pgs. 2-4.
67 CEQA Guidelines § 15002(a)(2).
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Environmental Quality Act (CEQA) documentation shall be included with the
application.”92

e BIO-14: “The CDFW will require a 1602 Streambed Alteration Agreement
(SSA) for activities that alter on-site drainages. In addition to the mitigation
measures provided in BIO-1 through BIO-13, the SSA may include avoidance
and minimization measures such as the monitoring of the site by a qualified
biologist with stop-work authority; the use of Best Management Practices;
restrictions on work activities within the wash to dry weather only; storm
event inspections; protection measures relating to vegetation removal and

habitat restoration; and/or the acquisition of habitat off-site at a ratio of up to
3:1.793

The DEIR recognizes that diverting the drainages may have significant
impacts, and that RWQCB certification and CDFW agreement “may involve
mitigation measures for permanent impacts at a ratio of up to 3:1.”94 Authorization
from these agencies will be required prior to Project construction, which “would
ensure that construction and operation of the Project complies with the RWQCB
and CDFW, and if needed, appropriate measures would be identified and
implemented to avoid any adverse effects through direct removal, filling,
hydrological interruption, or other means. Overall, provided the Project obtains the
applicable permits as provided in the mitigation measures below, impacts will be
less than significant.”

The finding that simply by obtaining the applicable permits, the Project’s
1mpacts will be less than significant is unsupported by substantial evidence and
violates CEQA. The DEIR makes no effort to evaluate the Project’s potentially
significant impacts that may be caused by diversion and relocation of the existing
stormwater drainage. As with noise impacts discussed above, the DEIR violates the
CEQA requirement that the DEIR disclose the severity of the Project’s hydrologic

92 Id., pg. 2.5-21.
9 Id.
9 Id., pg. 2.5-17.
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VI. CONCLUSION
For the reasons discussed above, the DEIR for the Project is wholly
inadequate under CEQA. It must be revised to provide legally adequate analysis of,
and mitigation for, all of the Project’s potentially significant impacts. These
revisions will necessarily require that the DEIR be recirculated for additional public g 31
review. Until the DEIR has been revised and recirculated, as described herein, the
Town may not lawfully approve the Project.
Thank you for your consideration of these comments. Please include them in

the record of proceedings for the Project.

Sincerely,

Richard M. Franco

RMF:1j1
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