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Jolene Kramer (jkramer@unioncounsel.net)
Andrea Matsuoka (amatsuoka@unioncounsel.net)

November 17, 2025

Via Email and Hand Delivery

Mayor Adena Ishii and City
Councilmembers Rashi Kesarwani, Terry
Taplin, Ben Bartlett, Igor Tregub, Shoshana
O’Keefe, Brent Blackaby, Cecilia
Lunaparra, and Mark Humbert

2180 Milvia Steet, 1st Floor

.Berkeley, CA 94704

council@berkeleyca.gov

City Clerk Mark Numainville
2180 Milvia Steet, 1st Floot
Berkeley, CA 94704
clerk@berkeleyca.gov

Re: Appeal to City Council 0£2298 Durant & 2360 Ellsworth Use Permit #ZP2024-0126

Dear Mayor Ishii, City Councilmembers Kesarwani, Taplin, Bartlett, Tregub, O’Keefe, Blackaby,
Lunaparra, and Humbert, and City Clerk Numainville,

Our law office represents the Building and Construction Trades Council of Alameda County,
AFL-CIO (“Trades Council”) and the Northem California Carpenters Regional Council
(“Carpenters™). We are writing on behalf of the Trades Council and Carpenters to appeal the
approval by the City of Berkeley (“City”) Zoning Adjustment Board (“ZAB”) of Use Penmnit
#ZP2024-0126 for the 2298 Durant & 2360 Ellsworth project (“Project™).!

The Project is proposed by Austin Springer, Studio KDA, 1810 Sixth Street, Berkeley, CA 94710
(“Applicant”). The Applicant applied for a Use Permit from the City to demolish a commercial
building, a residential building with 7 dwelling units, and associated parking; merge two lots; and
build an eight-story (92 foot) 80,000 square-foot residential building with 65 units (5 very low
income and 2 low income).

This appeal is timely filed within fourteen (14) days of the City’s November 3, 2025 mailing of
the Notice of Decision, pursuant to Berkeley Municipal Code (“BMC”) section 23.410.020. This
appeal is accompanied by payment of the requisite fee of $3000.2

1 City of Berkeley Zoning Adjustments Board Notice of Decision, 2298 Durant & 2360 Ellsworth, Date of Board
Decision October 30, 2025, Date Notice Mailed November 3, 2025, Appeal Period Expiration November 17, 2025
(“Notice of Decision™).

2 Notice of Decision, page 4; BMC section 23.410.030.
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In particular, this appeal pertains to the Applicant’s requested “Concessions” under the California State
Density Bonus Law, Cal. Gov. Code § 65915 et. seq. (“SDBL”), which are as follows:

1. Concession from “Healthcare coverage for construction workers” (BMC Section
13.107.040).

2. Concession from “Prevailing wage for construction workers” (BMC Section 13.108.030).

Item 1 above is part of the City’s HARD HATS Ordinance, which was adopted on May 2, 2023 and became
effective on January 1, 2024. Item 2 above is part of the City’s Southside Plan, as amended and adopted in
November of 2023. For the reasons that follow, the concessions requested by the Applicant are improper
under the SDBL and City policy and should be denied.

I The City Should Not Grant Concessions that Waive Local Labor Standards

The City should not grant concessions under the SDBL that waive local labor standards. The Applicant is
pursuing a novel and unorthodox strategy of using SDBL concessions to avoid two construction labor
standards, namely, the requirement to provide health care and the requirement to pay a living wage. Until
very recently, the Trades Council and Carpenters were not aware of any project that had received similar
concessions from the City (or any city). The requested concessions are an attempted misuse of the SDBL to
avoid important labor standards that the City enacted to protect public health and safety.

On October 21, 2025, our office made a California Public Records Act request to the City seeking all
records relating to whether the City has, at any time, granted any State Density Bonus concessions or-
waivers relating, in any way, to the City's HARD HATS Ordinance. The City responded that the only
project that has received such concessions is the 2425 Durant project, which the Building Trades Council
and the Carpenters appealed and will be heard by City Council on February 10, 2026.3

On November 7, 2025, our office made a California Public Records Act request to the City seeking all
records relating to whether the City has, at any time, granted any State Density Bonus concessions or
waivers relating, in any way, to the Prevailing Wage Requirements in Southside Plan Area. The City
responded that the only projects that have received such concessions are the 2425 Durant project and th1s
Project, which the Building Trades Council and the Carpenters are now appeahng

- Subsection 65915(d)(1) of the SDBL provides:

(d)(1) An applicant for a density bonus pursuant to subdivision (b) may submit to a city, county,
or city and county a proposal for the specific incentives or concessions that the applicant
requests pursuant to this section, and may request a meeting with the city, county, or city and
county. The city, county, or city and county shall grant the concession or incentive requested
by the applicant unless the city, county, or city and county makes a written finding, based upon
substantial evidence, of any of the following:

(A) The concession or incentive does not result in identifiable and actual cost
reductions, consistent with subdivision (k), to provide for affordable housing costs, as
defined in Section 50052.5 of the Health and Safety Code, or for rents for the targeted
units to be set as specified in subdivision (c).

3 The response received from the City of Berkeley Planning and Development Department is attached hereto.
4 The response received from the City of Berkeley Planning and Development Department is attached hereto.
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(B) The concession or incentive would have a specific, adverse impact, as defined in
paragraph (2) of subdivision (d) of Section 65589.5, upon public health and safety or
on any real property that is listed in the California Register of Historical Resources and-
for which there is no feasible method to satisfactorily mitigate or avoid the specific,
adverse impact without rendering the development unaffordable to low-income and
moderate-income households. '

(C) The concession or incentive would be contrary to state or federal law.5

Subsection 65915(k) of the SDBL defines a “concession or incentive” as either (1) a reduction in site
development standards or a modification of zoning code requirements or architectural design requirements
that exceed the minimum building standards approved by the California Building Standards commission, for
example, a reduction in setback and square footage requirements and in the ratio of vehicular parking
spaces; (2) approval of mixed-use zoning; or (3) other regulatory incentives or concessions that result in
identifiable and actual cost reductions to provide for affordable housing costs or for rents to be set at the
statutory rate.6 By providing these examples, the Legislature clearly contemplated that concessions under
the SDBL should relate to the physical characteristics of the development such as the location, number of
units, design, or site improvements, or other aspects of the development that would “result in identifiable
and actual cost reductions” that would contribute to more affordable housing.:

This is supported by the legislative intent of the SDBL, which is focused on allowing developers to include
more total units in affordable housing projects than would otherwise be allowed by local zoning ordinances,
and to cover some of the financing gap in affordable housing.” Notably, the Legislature also intended to
“ensure that any additional benefits conferred upon a developer are balanced with the receipt of a public
benefit in the form of adequate levels of affordable housing.”8 In other words, the Legislature was mindful
of the need to balance housing density with social benefits.

The requested prevailing wage concession is doubly in conflict with the intent of the SDBL because, in
addition to threatening the health and safety of construction workers, the concession would reduce their
wages and make the very housing they are building less affordable to them. This outcome would be
antithetical to the intent and policy of the SDBL, which is ultimately to make housing more affordable.
Historically speaking, the SDBL waivers and concessions that have been granted by the City over the years
have not posed this problem. '

The SDBL should not be misused to allow developers to avoid minimum labor standards or other social
benefits, especially where there has been no demonstration of an actual financial benefit that would result in
more affordable housing.

IL. The City Should Request Reasonable Documentation to Support the Concessions

The SDBL “does not prohibit a local government from requiring an applicant to provide reasonable
documentation to establish eligibility for a requested density bonus.”? This includes incentives or

5 Cal. Gov. Code § 65915(d)(1).
6 Cal. Gov. Code § 65915(k).

7 Cal. Gov. Code § 65915(u)(1)
8 Cal. Gov. Code § 65915(u)(2).
9 Cal. Gov. Code § 65915(a)(2).
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concessions.1? Moreover, the local government is also tasked with “provid[ing] the applicant with a
determination as to the following matters:

(I) The amount of density bonus, calculated pursuant to subdivision (f), for which the
applicant is eligible.

(II) Ifthe applicant requests a parking ratio pursuant to subdivision (p), the parking ratio
for which the applicant is eligible.

(II) 1If the applicant requests incentives or concessions pursuant to subdivision (d) or
waivers or reductions of development standards pursuant to subdivision (e), whether
the applicant has provided adequate information for the local government to make a
determination as to those incentives, concessions, waivers, or reductions of
development standards.”!1

In the case of Schreiber v. City of Los Angeles (Schreiber), the Court of Appeal recognized that “[a] city or
county is not prohibited from requesting or considering information relevant to cost reductions.”!? This is
the case even though the statute places the ultimate burden of proof on the local government.13 Accordingly,
the City can and should take the position that the Applicant has not yet provided adequate information for
the City to make a determination as to its requested concessions, and require the Applicant to provide
reasonable documentation in support of same.

Here, the Applicant has not provided any evidence or information whatsoever to substantiate its requested
concessions. It simply included them in its application with no explanation.

The ZAB findings similarly do not provide any rationale whatsoever that would link the requested
concessions to cost savings. Instead, the ZAB makes summary conclusions by referencing back to the law
without any analysis or explanation.14 Therefore, the Trades Council and Carpenters respectfully request
that the City remand this matter to the ZAB to request reasonable documentation from the Applicant in
support of the requested concessions, so the City can determine whether they should be granted.

III.  The Requested Concessions Would Not Result In Identifiable and Actual Cost Reductions

The SDBL provides that when an applicant for a density bonus submits a proposal for specific incentives or
concessions, the local government shall grant such incentives or concessions unless the local government
makes a written finding based on substantial evidence that “the concession or incentive does not result in
identifiable and actual cost reductions, consistent with subdivision (k), to provide for affordable housing
costs...”15

10 cal. Gov. Code § 65915(b)(1).
11 Cal. Gov. Code § 65915(i).
12 Schreiber, 69 Cal. App.5th at 557.

13 Cal. Gov. Code § 65915(d)(4); Schreiber v. City of Los Angeles (2021) 69 Cal.App.5th 549, 556-557 (“This subdivision does
not prohibit a local government from requiring an applicant to provide reasonable documentation to establish eligibility for a
requested density bonus, incentives or concessions, as described in subdivision (d), or waivers or reductions of
development standards, as described in subdivision (e).”)

14 7AB 2025-10-30 Findings, Page 3-4.

15 Cal. Gov. Code § 65915(d)(1)(A).
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As explained above, the Applicant has not provided any information at all regarding how the requested
concessions would result in identifiable and actual cost reductions. Even though the law places the ultimate
burden of proof on the City, the City may request information from the Applicant to make an initial prima
facie showing of how the concessions would, in some way, actually save development costs and allow the
Applicant to build more affordable housing. Here, given the importance of the labor standards in the HARD
HATS Ordinance and the Southside Plan, the City should exercise this option.

IV.  The Requested Concessions Would Have a Specific, Adverse Impact Upon Public Health
and Safety

The SDBL also provides that when an applicant for a density bonus submits a proposal for specific
incentives or concessions, the local government shall grant such incentives or concessions unless the local
government makes a written finding based on substantial evidence that “the concession or incentive would
have a specific, adverse impact, as defined in paragraph (2) of subdivision (d) of Section 65589.5, upon
public health and safety... and for which there is no feasible method to satisfactorily mitigate or avoid the
specific, adverse impact without rendering the development unaffordable to low-income and moderate-

~ income households...”16

Working in construction is a particularly dangerous occupation. The construction industry is responsible for
roughly 20% of all workplace fatalities in the U.S. despite employing only 10% of the U.S. workforce.
Unfortunately, in recent years, there has been a disproportionately high number of construction worker
fatalities in Berkeley specifically.l?

This is, in large part, why the City of Berkeley adopted the HARD HATS ordinance requiring health care
expenditures. Section 13.107.020 of the ordinance states that it was adopted to enhance the good health of
construction workers working in the City, and to promote retention and growth of a skilled labor pool in the
City. The staff report recommending adoption of the ordinance echoed these concerns.

Waiving the requirement to provide health care and the requirement to pay a living wage would therefore
have a specific, adverse impact, as defined in paragraph (2) of subdivision (d) of Section 65589.5, upon
public health and safety.

(a) Health Care:

The construction industry has one of the highest injury rates among all occupations due to the nature of the

work, which involves manual labor, working at heights, and exposure to hazardous materials. According to
the Bureau of Labor Statistics, the construction industry accounted for 1,008 fatal work injuries in 2020, the
highest of any industry sector. 18

Research underscores the additional dangers faced by workers without health coverage. A recent publication
from the UC Berkeley Labor Center found that California construction workers were 2.6 times more likely

16 Cal. Gov. Code § 65915(d)(1)(B); see also, Cal. Gov. Code § 65915(d)(3) (“This subdivision shall not be interpreted to require
a local governinent to grant an incentive or concession that has a specific, adverse impact, as defined in paragraph (2) of
subdivision (d) of Section 65589.5, upon health or safety, and for which there is no feasible method to satlsfactorlly mitigate or
avoid the specific, adverse impact.”)

17 See, https://www.berkeleyside.org/2019/06/17/famil files-wron ful-death-lawsuit—after—construction—worker—fatali -in-
berkeley. .

18 See, https://www.bls.gov/opub/ted/2022/a-look-at-workplace-deaths-injuries-and-illnesses-on-workers-memorial-
day.htm.
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than other California workers to be uninsured, and that California construction workers and/or their
dependents account for a disproportionately high percentage of spending on Medicaid/CHIP.1? In addition,
the Center for Construction Research & Training’s analysis of nationwide data found that the high uninsured
construction worker rate is driven by non-union-signatory employers.20 Finally, a 2009 study conducted

by Harvard Medical School and Cambridge Health Alliance found that uninsured, working-age Americans
have a 40% higher risk of death compared to those with insurance.2! For construction workers, whose jobs
already involve elevated hazards, the absence of health coverage magnifies these risks.

This is precisely why the City of Berkeley adopted health care expenditure requirements in the HARD
HATS Ordinance, to ensure that contractors in the City are not shirking their responsibility to address the
health care needs of workers and their families. Allowing the Applicant to avoid this requirement would
undermine the City’s protective framework and place workers’ health at greater risk.

(b) Prevailing Wages:

There is a robust statistical connection between wage rates — including living wage and prevailing wage
rates — and job safety. In California, this is reflected in our “dual wage” workers compensation system,
where higher-paid employees have a lower workers’ compensation insurance rate than lower-paid
employees. This is because higher-paid employees are less likely to produce adverse workers’ compensation
losses, because their superior training and experience results in safer job sites.

A 2019 study in the publication Public Works Management & Policy found that repealing state prevailing
wage laws actually contributed to workplace hazards.22 Doing so increased construction injury rates across
various types of injuries, from 11.6% to 13.1% as the seriousness of injuries increased. Disabilities also
increased by 7.5% to 8.2%.

By requiring prevailing wages to be paid in the Southside Plan, the City is promoting the use of a skilled,
stable workforce — one less prone to accidents and workers’ compensation claims. This not only protects
workers but incentivizes responsible contractors who maintain high safety standards. Exempting the Project
from the Southside Plan’s prevailing wage requirement would directly undermine these protections.

For the reasons set forth in sections (a) and (b) above, allowing contractors working on the Project to avoid
the City’s health care expenditure and prevailing wage requirements would have a specific, adverse impact
upon public health and safety, and the Applicant’s request for these concessions should be denied.

V. Conclusion

The Trades Council and Carpenters respectfully request that City Council either reverse the ZAB decision
approving the Use Permit with the proposed concessions, reverse the ZAB decision with respect to the
proposed concessions but approve the remainder of the Use Permit, or remand the matter to the ZAB to
reconsider the application in light of the foregoing.23 Additionally, the Trades Council and Carpenters
request that City Council direct staff to request supporting documentation from the Applicant and confer

19 See, hitps://laborcenter.berkeley.edu/the-public-cost-of-low-wage-jobs-in-californias-construction-industry?.
20 See, https://public.tableau.com/shared/KXZ6KK49F?2:display _count=né&:origin=viz_share_link.
21 See, https://news.harvard.edu/gazette/story/2009/09/new-study-finds-45000-deaths-annually-linked-to-lack-of-health-coverage/.

22 Li, Z., Zorigtbaatar, C., Pleités, G., Fenn, A., & Philips, P. (2019). The Effect of Prevailing Wage Law Repeals and Enactments
on Injuries and Disabilities in the Construction Industry. Public Works Management & Policy, 24(4), 368-384.
https://doi.org/10.1177/1087724X18822600 (Original work published 2019). '

23 BMLC section 23.410.040(G).
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with the Applicant regarding the grounds for its requested concessions, and, if appropriate, request that the
Applicant voluntarily agree to rescind its request in order to promote health and safety and the public
benefits that would otherwise derive from the Project.

The Trades Council and Carpenters request that the City schedule a hearing on this appeal before the City
Council at the earliest feasible date.24 The Trades Council and Carpenters reserve the right to submit
additional correspondence and evidence concerning this appeal prior to the hearing date.2

Thank you for your consideration of this appeal. Feel fiee to contact the undersigned with any questions or
concerns.

Sincerely,

Al —

Jolene Kramer

Andred Vedstokes

cc. City of Berkeley Planning Department, via e-mail only (planning@berkeleyca.gov)

1513421617335

24 BMC section 23.410.040(A).
25 BMC section 23.410.040(F).



From: City of Berkeley Public Records <messages@nextrequest.com>

Sent: Thursday, October 30, 2025 1:01 PM

To: ) Jolene Kramer

Subject: [Document Released to Requester] City of Berkeley public records request #25-2530
Follow Up Flag: Follow up

Flag Status: Completed

A document has been released for
record request #25-2530 along with
the following message:

This is in response to your 10/20/2025 Public Records Act
request for:

We request all records relating to whether the City has, at any
time, granted any State Density Bonus concessions or waivers
relating, in any way, to the City's HARD HATS Ordinance,
codified at Chapter 13.107 of the Berkeley Municipal Code
(passed May 2, 2023). '

The only project that has received concessions for Hard Hats
is 2425 Durant (ZP2024-0162).

Your request is granted. The City has completed its search for
responsive documents and as a courtesy has attached them
to this letter. With this response, staff have completed their
work to process and respond to your Public Records Act
request.

If you have any questions concerning your request, please feel
free to contact me at [CONTACT INFORMATION]




e 2025-10-14_ZAB_NOD_2425 Durant Avenue_reduced.pdf

View Request 25-2530

https://cityofberkeleyca.nextrequest.com/requests/25-2530

Document links are valid for cne month. After November 30, you will need to sign
in to view the document(s).




From: City of Berkeley Public Records <megsages@nexrequest.com>
Sent: Monday, November 17, 2025 9:13 AM 2

To: Jolene Kramer <jkramer@unpiongounsel.net>
Subject: [Externsl Message Added] City of Berkeley public records request #25-2713

A message was sent to you regarding record request #25-2713:
This is in response to your 11/07/2025 Public Records Act request for:

We request all records relating to whether the City has, at any time, granted any State Density
Bonus concessions or waivers relating, in any way, to the Prevailing Wage Requirements in
Southside Plan Area, codified at BMC Section 13.108. '

1. 2425 Durant Avenue —10/9/25 ZAB (decision appealed to Council, so not approved for
now)

1.  hitps:/iberkelevca,govssites/defantt/files/documents/2025 10 09 ZAB ltem
%2068_%20Staff%20Report_2425%20D urapt_Packet.pdf

2. 22398 DurantAvenue and 2360 Ellsworth Street— 10/30/25 ZAB (appeal period ends
11/17)

1. htps: wisi i -10-
3 tem%20 2 ODRurant Staff%20Report¥%28and%2 m

nts,pof

Your request is granted. The City has completed its search for responsive documents and as a
courtesy links to the projects are included in this response. With this response, staff have
completed their work to process and respond to your Public Records Act request.

View Reauest 25-2713

hitns://eitvofberkelevea.nextreauest.com/reauests/25-2712









