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P: (626) 314-3821 Mitchell M. Tsai 139 5. 1 udson \vel, Suire 200
L2 info@mitchrsailaw.com Law Firm Pasadena, Calitornia 91101
VIA E-MAIL

September 22, 2025

City of Nilpitas City Council & City Clerk
Milpitas City Hall, 3rd floor

455 F. Calaveras Blvd.

Milpitas, C.\ 95035

Project Planner: Krstina Phung

Ph: (408) 586-3278

Lint: kphung {@1njlpitas.yov

RE: City of Milpitas — Appeal to City Council regarding approval of
entitlements and EIR Addendum for the 1000 Gibraltar Project (-

SD24-0 -EA24-0002, and P-TR25-0021; SCH#: 202 024).

Dear Honorable Councilmembers,

On behalf of Carpenters 1ocal Union #405 (“Local 4057), my Office is submitting
this letrer in support of the appeal made by Local 405 regarding the recently approved

1000 Gibraltar Project (“Project”) and EIR Addendum. ‘The associated project

numbecrs melude P-S1224-0006, P-14.124-0002, P-"1'R25-0021, and SCH#:
2020069024,

The EIR Addendum outlines the changes to the Project as follows:

[F'lhe demolition of all existing on-site buildings representing 397,009
square feer, parking lots, and associared improvements. The proposed
project consists of a 487,564-squarcfoot building with 476,864 squarc feet
of warchouse space and 10,700 square feet of office space ar the northeast
cortner of the building, truck docks, trailer parking, passenger vchicle
parking, Dbackup generator, landscaping and stormwater facilitics
(detention basing). The proposed building would be 1 story with a
maximum height of 46.5 feet above the ground surface at the top of the
parapet and the project would have 0.39 FAR. The proposed building
would have a setback of 35 feet from the face of the curb on Gibralear
Drive and South Milpitas Boulevard. An average of 363 cmployces
(accounting for scasonal fluctuations) are expected.
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area. The HIR ongmally considered there to be no impacts related to hydrology and
water quality, s such, there 1s no real discussion of the potennal impacts associated
with the increase in impervious surface arca on the Project Site in the ETR, The IR
addendum, norted thar compliance alone wirth existing regulations would be sufficient

to ensure less than significant impacts related o the Project.

Hlowever,“|clomphance with the law 1s not enough to support a finding of no
significant impact under . .. CLEQN.” (Culifornians for Alternatives to Toxier v. Departnent
of Uood & Agrcniture (2005) 136 Cal. App. 4th 1, 15 — 17 |finding that a lead agency
“abuscd 1ts discrenion by relying on IPR's regulatory scheme as a substituee for
performing its own evaluation of the environmental impacts of using pesticides.”).).
Batce conclustons or opinions of the agency are not sufficient to satsfy an agency’s
obligation under CHQA o adequately support their environmental determinations.
(Laurel 1leights Tmprovement Assa. v. Regents of University of California (1988) 47 Cal. 3d 376,
403 — 404.) “l'o facihtate CILQA's informatonal role, the 1<IR must contain facts and
analysis, not just the agency's bare conclusions or opinions. . . . [to] enablef] the
decision-makers and the public to make an ‘independent, reasoned judgment” about a
proposed project. (Concerned Citizens of Costa Meva, Ine. v 32nd Dist. Asricultnral Assn,
(1986) 42 Cal.3d 929, 935 | (quoting Santiage County Water Dist. . County of Orange
(1981) 118 Cal.\pp.3d 818, 831))

As the Court noted in Fiast Sacramento Partinerships for a Lavable City r. City of Sacramento
(2016) 5 Cal. App. 5th 281, 301, compliance with a regulatory scheme “in and of itsclf
does not insulate a project from the IR requirement, where it may be faicly argued
that the project will generate significant environmental effects.” (Internal quotadons
omitted.) .\ project’s effects can be significant even if they are not greater than those
deemed acceptable in a general plan or other regulatory law. (Gentry v. City of Murrieta
(1995) 36 Cal. App.4th 1359, 1416; sce also Keep Quwr Momntains Qriet n. Corenty of Santu
Clura (2015) 236 Cal.\pp.4th 714, 732 | finding that a full environmental impact
report 15 required “if substantial evidence supports a fair argument that the Project
may have significant unmitgated notse inpacts, even if other evidence shows the
Project will not generate notse in excess of the County's noise ordinance and general

plan.”].)

\ public agency cannot apply a threshold of sigmificance or regularory standard “in a
way that forecloses the consideragon of any other substanaal evidence showing there
may be a significant effect.” (Mejia 2. City of Ios Angeles (2005) 130 Cal.App.4th 322,
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342.) Where comments from a responsible sister agency, such as the Water Districr,
disclose new or conflicting data or opinions that cause concern thar the agency may
not have fully evaluated the project and its alternanves, these comments may not
simply be ignored based on a conclusory statement about compliance with regulatory
standards; there must be a good faith, rcasoned analysis. (Berkeley Keep Jetr Over the Bay
Com. v, Board of Port Conrs. (2001) 91 Cal. \pp. 4th 1344, 1367.) The District’s
approach fails to meet 1ts obligation to engage in good faith reasoned analysis to
provide the public, public agencies and decisionmakers with detailed information
about the ceffects that the Project will have on the environment, ways to mitgate those
cffects, as well as alternanves. (PRC § 21061)

An agency must “explain how the particular requirements of that environmental
standard reduce project impacts, mcluding cumulative impacrs, to a level thar is less
that significant, and why the environmental standard is relevant to the analysis of a

project that 1s less than significant. CLEQ.\ Guidelines § 15067.7.

lurthermore, a determination that regulatory compliance will be sufficient to prevent
significant adverse impacts must be based on a project-specific analysis of potental
impacts and the cffect of regulatory comphance. In Californians for Alternatives to Toxies
. Department of Vood & Agide. (2005) 136 Cal. App. 4th 1, the court set aside an LZIR
for a statewide crop discase control plan because it did not include an evalvation of
the risks to the environment and human health from the proposed program bur
simply presumed that no adverse impacts would occur from use of pesticides in
accordance with the registration and labeling program of the California Deparoment
of Pesticide Regulavon. Sce also Fbbetts Pasy Vorest Wateh v. Department of arestry &
Vire Protection (2008) 43 Cal. App. 4th 936, 956 (fact that Department of Pesdeide
Regulation had assessed environmental effects of certain herbicides in general did not
excuse failure to assess effects of their use for specific dmber harvestng project).

Hcre, there 13 a clear lack of evidence to support a finding that the Project will not
have any significant impacts relating to the impediment or redirection of flood flows,
Specifically, the EIR addendum writes of the likelihood of flooding by stating that
“|tthe sire 1s not located within a FIIMA Special Flood Hazard Area; as such, there is a
low r1sk of flooding at the site.” (IXIR Addendum, p. 117.) Yer, this is an inherent

mischaracterization of the site’s flood hazard designaoon. The project site 1s located in
a shaded Zone N area, which equares to moderaly flooding risk. The significant increasce

m impervious surfacc arca added by the revised project, combined with the existng
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modecrate flooding risk and nearby off-site significant flooding risks raises significant
concerns about the Project’s likely flooding hazard impacts. ‘The certified EIR for the
original project noted that a significant impact could occur if a project:

e Substandally alters the existing drainage pattern of the site or area, including
through the alteration of the course of a stream or river or through the addition
of impervious surfaces, in a manner which would result in subsrantal crosion
or siltation on- or off-sice

* Substannally alters the exisung drainage pattern of the site or arca, including
through the alteragon of the course of a stream or river or through the addition
of impervious surfaces, in a manner which would substanaally increase the rate
or amount of surface runoff in a manner which would result in flooding on- or
off- site

® Substanually alters the existing drainage partern of the site or arca, including
through the alteraton of the course of a stream or river or through the addition
of impervious surfaces, in a manner which would create or contribute runoff
water that would exceed the capacity of existing or planned storm water
drainage systems or provide substanual additonal sources of polluted runoff

® Substantially alrers the existing drainage pattern of the site ot atea, including
through the alteration of the course of a stream or river or through the addition
of impervious surfaces, in a manner which would impede ot redirect flood

flows

Yet, the [)IR and EIR .Addendum scem to only focus on the concerns for potential
stormwarer related pollution rather than the increased likelihood of flooding. No
dramage srudics were conducted or included in the original IR ot the IR
Addendum, and no analysis was provided to establish how these regulatory
requirements would reduce the flooding risks associated with the increase in
impervious surface arca on site. Without any supporting data, the Ciry cannot
conclude with the necessary substantial evidence that the Project would not have
significant flooding related impacts. \s such, the IX1R and EIR Addendum are clearly
deficient under CEQA and turther environmental review is nccessary.

II. CONCLUSION

Based on the foregoing concerns, Local 405 tespectfully requests that the City grant
this appeal, revoke the approved Project enttlements, withdrawal the filed Notce of
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Determination, and require turther environmental review of the Project’s significant
hydrological impacts through a subscquent or supplemental 1IR. If the City should

have any questions related to this appeal, please contact my office,

Sincerely,

e

V4 A
Grace M. Holbrook

Artorneys for Capenters Local Union #405
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City of Milpitas
455 E. Calaveras Blvd.
Milpitas, CA 95035

File with: Milpitas City Clerk
Milpitas City Hali, 3 floor
455 E. Calaveras Bivd,
Milpitas, CA 95035

if guestions, call:

PLANNING 408-586-3279
CITY CLERK: 408-586-3001

APPEAL FORM

1 APPELLANT(S):
Name: Mitchell M. Tsai/ Carpenters L.ocal Union #405
Company Mitchell M. Tsai Law Firm

Address; 139 S. Hudson Ave, Suite 200
City/State/Zip: Pasadena, CA 91101

2. DECISION BEING APPEALED:

| (we), the undersigned, do hereby appeal a decision of the Planning Commission's
(or other body's) approval of:

New industrial Building (Warehouse and Distribution)

PROJECT: P-SD24-0006, P-EA24-0002, and P-TR25-0021

LOCATION: 1000 Gilbraltar, Milpitas, CA

DATE OF DECISION BEING APPEALED: September 10, 2025

3 STATE THE SPECIFIC RELIEF WHICH THE APPELLANT SEEKS

The Project will result in significant and unmitigated impacts related to
flood hazards. The adopted addendum is insufficient to provide the
necessary environmental review for the project. See attached .

Page 1245 of 1283



4. SUMMARY OF REASONS WHY THE APPELLANT CLAIMS ENTITLEMENT TO
THE RELIEF SOUGHT:
Denial of adopted entitlements and withdrawa! of the published
Notice of Determination for the project's addendum. Additional envircnmental
review should be required and circulated for public comment
prior to any new project approvals. See attached.

Attach additional pages, if more space is needed.

I, the undersigned, acknowledge the procedures for filing an appeal, including the
responsibilities of public notices in accordance with the Milpitas Municipal Codes
Title X! 10-64.04, as prescribed for zoning related hearings, and Title | 20-2.02 for
Notices provided by mail.

DATE: September 22,2025  gGNATURE M
L ﬁz

PRINT NAME: Mitchell M. Tsai

[J  PAIDFiling Fee $213500 ADDRESS 138 S. Hundson Avenue, Suite 200

— Cash citv/isTizip Pasadena, CA 91101
57 Z H 28 Y pHONE #s: 626-314-3821
Check No.

E-MAIL ADDRESS: mitch@mitchtsailaw.com

graceh@mitchtsailaw.com; info@mitchtsailaw.com

FORM & FEE RECEIVED BY:

{City staff name)
DATE RECEIVED:
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