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84-1 

Letter 84 

!P: (6,26) 314-3621 
P: (6,26) 389-54!4 
E: info@.mitchtsailaw.com 

VIA E-MAIL 

January 2, 2025 

Mitchell M. Tsai 
!LawHD:n 

Scott Johnson, Senior Planner 
Community Development Department 
300 Richards Blvd, 'I'rurd Floor 
Sacramento, CA 95811 
Bm: szjohnson(@cityofsacramento.o~ 
Tel: (916) 808-5842 

139 Sooth Hudson Avenue 
Suite 200 

Pas:idena, -Califomia 91 !01 

RE: City of Sacramento Auport South Industrial Project (P21-017; SCH 
#2022030181). 

Dear Scott J ol111son, 
----

IL 

On behalf of the Carpenters Union Local #46 ("Local 46''), my Office is submitting 
these comments for the City of Sacramento's ("City') Draft Environmental Impact 
Report (''Draft EIR" or ''DEIR") for the Sacramento Airport South Industrial 

Project ("Project'). 

The Project, if the annexation is approved, would include development of an 

industrial park, that would allow for ,construction of up to 6,609,300 square feet (sf) of 
industrial uses and approximately 100,000 sf of Jretail/connneccial. uses, including 
approximately hotel/hospitality and associated parking lot uses. Each industrial 
building would also include associated parking areas. (See Notice of Availability, 

Project Description). 

Local 46 represents thousands of union carpenters in. Sacramento County and has a 
strong interest ill well-ordered land use planning and in addressing the environmental. 
impacts of development projects. 

Individual members of Local 46 live, work, and recreate in the City and S'illl:ounding 
communities and would be cfuectly affected. by the Project's environmental impacts. 

Local 46 expressly Jreserves the right to supplement these comments at or prior to 
hearings on the Pmject, and at any later hearing and prooeeding related to this Project. 
Gov .. Code, § 65009, subd. (b); Pub. Res. Code, § 211. 77, subd. (a); see Bakergield 

Kevin
Highlight
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City ,of Sacramento .Allport Solrth Industri.tl Project 
January ~. 2025 
Page2 oft4 

CitiZf11sfor um/ Contro/v. Bak.er:sfald (2004) 124 CaLApp.4tb. 1184, 1199-1203; see also 
Galante Vin9·ords-v. MotJfetr!Y Water Dist. (1997) 60 CaLApp.4tl11109, 1121. 

Local 46 incorporates by reference all comments related to the Project or its CEQA 
review, including the Bnvirorunental Impaot Rep01t. See Cit~e11.t far C/e(1Jt B11ng>· ,, City 
ofWood/o11d (2014) 225 Cal.App.4th 173, 191 (finding that any party who has objected 

to the project's enviconmental documentation may as~rt any issue timely raised by 
other parties). 

Moreover, Local ¾ requests that the City provide notioe for any and all notices 
1eforring or .related to the Project issued under the California Environmental Quality 
Act (CEQA) (Pub. Res. Code,§ 21000 el seq.), and the Califonua PMJ.nning and 
Zoning Law ('Planning and Zorun.g La,v') (Gov. Code, §§ 65000----65010). 
California Public Resources Code Sect.ions 21092.2, and 21167(£) and Cal.ifonua 
Government Code Section 65092 require agencies to mail such notices to any person 

who has filed a '.\rcitten request for them i;.vith the der.k of tl1e agency's governing 
body. 

I. THE CITY SHOULD REQUIRE THE USE OF A LOCAL 
WORKFORCE TO BENEFIT THE 001\111\IIUNITY'S ECONOl\UC 
DEVELOP?i.•IENT AND ENVIRONl\-•IENT 

The City should 1eqrure the Project to be built by contractors who participate in a 
Joint Labor-1fan.agement Apprenticeship Program approved by the State of California 
and make a commitmenl: to hiring a local wofkfo1ce. 

Community benefits such as loca] hire can also be helpful to 1educe environmental 
impaots and improve the positive econon.lic impact of the Project. Local hire 
provisions requiring that a certain percentage of '.\>Urk.ers reside \Vi.thin 10 miles or kss 
of the Project site can reduce the length of vendor trips, reduce greenhouse gas 
emissions, and provide localized economic benefits. As environmental consultants 

Matt Hagemann and Paul E Rosenfeld note: 

[A]ny local hife requit:ement that results in a decre.ase.d worke1 trip length 
f.com the default vallne has the pote.ntiaJ to result in a reduction of 
construction-related GHG emissions, though the significance of the 
reduction would vaiy based on the location and urbanization level of the 
project site. 
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March 8, 2021 SWAPE Letter to i\lfitd1ell M. Tsai re Local Hire Requirements and 

Considerations. for Greenhouse Gas ~fodeling. 

Wo.tkforce requicements promote the development of skilled trades that yield 

sustainable economic development As the California Workforce Development Board 

and the University of California, Be~keley Center for Labor Research and Education 

concluded: 

[L]abor should be considered an investment rather than a cost-and 

investments in growing, diversifying, and upskilling C:ilifomia's workforce 

am positively affect .returns on climate mitigation efforts. In other words, 

well-trained workers are key to delivering emissions .reductions and 

moving Cali..fomia closer to its climate ta.rgets.1 

Furtihe.rmo.re, workforce policies have significant environmental benefits given that 

they i.J.nprove an area's jobs-housing balance, decreasing the amount and length of job 

commutes and the associated greenhouse gas (GHG) emissions. In fact, on May 7, 

2021, the South Coast Air Quality Management District found that that the "[u]se of a 

loca.l! state-certified apprenticeship program" can result in air pollutant reductions. 2 

Locating jobs closer to residential are.as can have significant environmental benefits. 

As the California Planning Roundtable noted in 2008: 

People who live and work in the srune jurisdiction would be more likely 

to take transit, walk, o.r bicycle to work than cesidents of less balanced 

communities and their vehicle trips would be shorte,r, Benefits would 

1 Califomia Wo!kfo,cce Development Boru:d (2020) Putting C11lifomia Oil ~he High R.oad: A 
Jobs and Cliniate Actiou Plan fo£ 2030 at p. ii, aPailable of 

https://laborcent&.be.r:ke!ey.edtl/ 
v..:p-content / uploads /2020 /09 /Pu~~Califomia-on-the-Hi~h-Road.pdf. 

2 South Coast Aic Quality :Management Dist.r:ict ()Jay 7, 2021) Ce,rlify Fuial Envuonmental 
Assessment and Adopt Proposed Rn!e 2305 - W:.uehonse lncfu:ecl Soucoe Ru!e -
W:uehou_se Actions and Investments to Reduce Emissions Ptogr.ul:l, and Proposed Rule 
3,16 - Fees foe R.u!e 2305, Submit Rnle 2305 foe foc.lnsion Into the SIP, and Approve 
Supporting Budget Actions, ai,ai/able at http:/ /www.agmd.gov/docs/def:ault­
soru:0e/Age11das/Go..-eming-Boai:d/2021 /2021-hfay7--027.pdf?sfvrsn-10. 
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include potential reductions in both vehicle miles b:aveled and vehicle 
hours traveled. 3 

Moreover, local hire mandates and skill-tcaining are critical facets of a strategy to 
reduce vehicle miles traveled (VM1). As planning e.--q>erts Robe1t Ce1vero and 
11ichael Duncan have noted, simply placing jobs near housing stock is in.sufficient to 

achieve ~.rr reductions given that the skill requirements of available local jobs must 
match those held by local residents.~ Some municipalities have even tied Iocal hire and 
other workforce policies to local development pennits to address transp01tation 
issues. Cerv;ero and Duncan note ~t: 

In nearly built-out Berkeley, CA, the approach to balancing jobs and 
housing is to create Iocal jobs rather than to develop new housing. The 
city's First Source program encourages businesses to hire local residents, 
especially for entry- and intennediate-level jobs, and sponsors voc.ational 

training 1ro ensure residents are employment-ready. While the program is 
voluntary, some 300 businesses have used it to date, placing moce than 
3,000 city residents in .local jobs since it was launched in 1986. \Vb.en 
needed, these carrots ru:e matched by sticks, since the city is not shy about 
negotiating corporate participation in First Source as a condition of 
approval for development permits. 

Recently, the State of California verified its commitment towards workforce 
development through the Affordable Housing and High Road Jobs Act of 2022, 
otherwise known as Assembly Bill No. 2011 ("AB2011"). AB2011 amended the 

Planning and Zoning Law to allow ministerial, by-right approval for projects being 
built alongside commercial corridors that meet affordability and labor requirements. 

The City should consider utilizing local workforce policies and requirements to 
benefit the local area economically and to mitigate greenhouse gas, improve air 

quality, and reduce transportation iinpacts. 

3 California Planning Row.ultable (2008) Deconstmciiug Jobs-Housing Bahnc,e at p. 6, 
a,:ailabk ai https: / /c:proundtable.oqr/static/ media/ uploads/publications/ cpc-jo bs­
ho1l~.pdf 

4 Cerveco-, Robert and Duncan, Michael (2006) Which Reduces Vehicle 'ravel MoLe: Jobs­
Hous.i11g Balance oL Retail-Housing :Mixing? Jou.ma! of the Ameucan Planning Associ.'l.tion 
72 (4), 475-490, 482, ,m;i/ablea/http://10ecoru1ecfu>~3.me.cica.0L~/3.sset:s /l.Jplo:'.l.ds/UTCT • 
825.pdf. 
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II. THE PROJECT WOULD BE APPROVED IN 'VIOIA.TION OF THE 
CALIFORNIA ENVIRON~11ENTAL QUA.LfIY ACT 

A. Ba~ound Concemir.1g the Califoi:nia Environmental Quality Act 

The California Environmental Quality .Act is a California statute designed to inform 
decision-makers and the public about the potential sjgtlificant environmental effects 
of a project 14 California Code ofRe.gulations ('CEQA Guidelines"),§ 15002, 
subd. (a)(l). 5 .At its core, its pU1pose is to "info.rm the public and its responsible 

officials of the environmental consequences of their decisions befm they are made." 
Cili'Zf'IS of Goleta Va/4?• v. Boord of Snpmisor1 (1990) 52 Cal.3d 553, 564. 

1. Backgro1111d Conctming Bmirrmmenial Impact Reporl! 

CBQ.A directs public agencies to avoid or .reduce environmental damage, when 

possible, by requiring alternatives o.c mitigation measures. CEQ.A Guidelines, § 15002, 
subds. (a)(2)-(3); see also Berhley Kup Jets Cnrer the Bq)' COJmniftee 11. Boord of Port 
Comes (2001) 91 Cal.App.4th 1344, 1354; Citizens ofGoleto Valk)• v. Boarrlof Supenirrm 
(1990) 52 Cal.3d 553; Laurel Hnght.s Improi•m;entAssn., 47 Cal.3d atp. 400. TI1e EIR 
serves to provide public agencies and fue public in general with info1111ation about the 
effect that a pmposed project is likely m have on the envirnnme.nt and to ''ide.ntify 

\\rays that environmental damage can be avoided or significantly .reduced." CBQA 
Guidelines,§ 15002, subd (a)(2). If the project has a significant effect on the 
environment, the agency may approve the project only upon finding that it has 
"eJiminated or substantially lessened all significant effects on fue environment where 
feasible" and that any unavoidable significant effects on the environment are 
"acceptable due to overriding concerns" specified in Public Resources Code section 
21081. See CBQA Guidelines,§ 15092, subds. (b)(2)(A)-(B). 

\~
1hile the courts revi.etv an EIR. using an 'abuse of discretion' stand'l.fd, the revia;;':ing 

court is not to 1mcritical!)• rely on every study o.c analysis presented by a project 

prnponent in support of its position. Berk£l9•Jett, 91 Cal.App.4th at p. 1355 (quoting 
Laurel Hnght.s I11,proi1en1entAssn., 47 Cal.3d at pp. 391,409 fu. 12) (mtemal quotations 
omitted). A clearly inadequate 01 unsupported study is entitled to no judicial 

IL 

5 Tite CEQA Gu.ideliues, cod.wed in 'Ti.tle 14 of the California Code of Regulations, section 
15000 et seq., a.r:e .cegnhtoq guidelines promulgated by the state Natu.cal .R.esoucces Age-m~y 
foe the• implementation of CEQA. Cal. Pub. Res. Code,§ 21083. The CE.QA Guidelines ace 
given "'gee-at weight in wteipcefuig CEQA ,except \\~hen ... clearly nnautho.~ed or 
e.uoneous." Cmtn-forBiokgical Di~-ersi!) "· D,tpt efFiib & Wih'lffe (2015) 62 C-al.4tb 204,217. 
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deference. Id. Dr.awing this line and detenuining whethe1 the BIR complies v.,'ith 

CBQA's mformation disclosure requirements presents a question of faw subject to 
independent review by ihe courts. Sierm Club .i•. Cotmf)' qf Fre.s110 (2018) 6 Cal. 5th 502, 

515; Modem Qi,mighl Coalition, Inc. J.', Con11!)• oj1vfadem (2011) 199 Cal.App.4th 48, 102, 
131. As 1:he court stated in Berketv,• Jets, prejudicial abuse of discretion occurs if the 
failure to include relevant information precludes informed decision-making and 
infom1ed public participation, thereby tln.vnrting the stah1tory goals of the EIR 
process. 91 Cal.App.4th at p. 1355 (mtemal quotations omitted). 

The preparation and circ:uhti.on of an EIRis more than a set of technical hurdles for 
agencies and developers to overcome. Com1111mities for o Better Bm,iro11ment i•. Richmond 

(2010) 184 Cal.App.4th 70, 80 (quoting Vi1lf'fard.Areo CiliZflltfar Responsible Gf()D,'fh, I-nc. 

v. City ojRoncho Coroom (2007) 40 Cal.4th 412, 449-450). The EIR's function is to 
ensure that government officials who decide to build or approve a project do so wiih 
a full understanding of the environmental consequences and, equally important, that 
the public is assured those oonsequences have been considered. Id. For the BIR to 
serve these goals it must present infonuation so that tl1e foreseeable impacts of 
pursuing the project can be understood and weighed, and the public must be given an 

adequate opporn.mity to comment on that presentation before the decision to go 
forward is made. Id. 

A strong presumption in favor of req-µiring preparation of an BIR is buillt into CBQA 

This presumption is reflected in what is known as the "f.air argument" standard under 
which an BIR must be prepared whenever substantial evidence in the record supports 
a fair atgument that a project may have a significant effect on the environment. QtMil 

Botanico/Gnrdmt Fo1111d., Inc. v. Ci!J•ofB11ci11ilas (1994) 29 Cal.App.4th 1597, 1602; 
Friends oj''B" SI. v. Cityoj'Hq;rward(1980) 106 Cal.3d 988, 1002. 

The fair argument test stems from the statutory mandate that an EIR be prepared for 
any pmject that "may have a significant effect on the environment,, PRC, § 21151; 
see No Oi4 Inc. v. Ci!)• ojLo1 .Angeles (1974) 13 Ca.1.App.3d 68, 75; aocotd Jensm v. Ci{)' of 

Sattfo .Rota (2018) 23 Cal.App.5th 877, 884. Unde1 this test, if a proposed project is not 
exempt and ma.y cause a significant effect on the environment, the lead agency must 
prepare an BIR PRC,§§ 21100 (a), 21151; CEQA Guidelines,§ 15064 (a)(l), (t)(l). 
An EIR may be dispensed with only if the lead agency finds no substantial evidence in 
the initial shldy or elsewhere in the record that the prnject may have a significant 
effect on the environment. Porker Shattnck NeighbbrS v. BerkekJ• Cit)' Co1mci/ (2013) 222 
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Ca1App.4th 768, 785. In such a siruation, the agency must adopt a negative 
decla..rn.tion_ PRC,§ 21080, subd. (c)(l); CEQ.A Guidelines,§§ 15063 (b)(2), 
15064(f)(3). 

"Significant effect upon the e11.viJ:onment'' is defined as "a substantial or potentially 
s1tbstanti.al adverse change in the envimrunent." PRC,§ 21068; CEQA Guidelines, 

§ 15382. A project may have a significant effect on the environment if there is a 
1easonable pmbability that it will result in a significant i.mpact. No Oi4 Inc., U Cal3d 
at p. 83 fn. 16; see Sm1dstrom i•. Co1mty of1Uendtxino (1988) 202 Cal.App.3d 296, 309. If 
any aspect of the pmject may result in. a significant impact on the enviJ:onment, an 
BIR must be prepared even if the overall effect of fue project is beneficial. CEQA 
Guidelines,§ 15063(b)(l); see Co1mty Sanitation Di.st. No. 2 v. CotmtJ· oJKern (2005) 127 

Ca1App.4th 1544, 1580. 

This standard sets a "low threshold" foe prepar.ation of an BIR. Consolidatetl Irrigation 

Di.st. "'· Cify of Selma (2012) 204 Cal.App.4th 187,207; Nelson v. Cotm'!)' of Kem (2010) 
190 Cal.App.4th 252; Pocket Protectors i•. Ci!)• of Sacramento (2004) 124 Cal.App.4th 903, 
928; Bo1nn011 v. City oJBerkeley (2004) 122 Cal.App.4th 572,580; Citif!11.Adio11 to.Senre 
AU S11Jde11ts v. Thomley (1990) 222 Cal.App.3d 748, 754; Sm1dstrom, 202 Cal..App.3d at p. 
310. If substantial evidence in the reco.rd supports a fair argument that the project 
nui.y have a significant enviJ:onmental effect, the lead agency must prepare an EIR 
even if other substantial evide.nce before it indicates the project will have no 

s~ficant effect See Jensen, 23 Cal.App.5th at p. 886; Clewr umd & Lii'estrxk. i•. City of 
Son Diego (2017) 19 Cal.App.5th 161, 183; Sta11i.;/m1s .AJ1dJ1bon Societ)•, bu. v. COJmf)• of 
Sto1mlmu(1995) 33 CalApp.4th 144, 150;Bre11/7Jlood..Arm.forJ\,ToDrilfi~ Inc. v. Ci!J•of 

Los _,,:v,ge/es (1982) 134 Cal.App.3d 491; Friends of "B" St., 106 Cal.App.3d 988; CEQA 

Guidelines, § 15064(t)(l). 

2. CBQA furp1ires S11bsequent or S11pp!.eme:ntal Bmiro,rmentol Raiew Wne11 

S11bmmtial Changes or New I'!formatum Comes to I.Jght 

Sect.ion 21092.1 of the California Public Resources Code requiJ::es that «[w]hen 
significant new .infomui.tion is added to an environmental in1pact report after notice 
has been given pursuant to Section 21092 ... but prior to certification, the public 

agency shall give notice again pursuant to Section 21092, and consult again pursuant 
to Sections 21104 and 21153 befoi:e certifying the envimnmental impact report" in 
order to give the public a chance to review and comment upon the infornui.tioIL 
(CEQA Guidelines § 15088.5.) 
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Significant new infomiation includes "changes in the project or enviro11111ental setting 
as well as additional data. or other infom-iation" that "deprives the public of a 
meaningful opporrunity to oomment upon a substantial. adverse environmental .effect 

of the project or a feasible way to mitigate or avoid such an effect (including a feasible 
project alternative)_" (CBQA Guidelines § 15088-5(a)-) Examples of significant new 
infomiation requiring r•ecirculation include "new significant environmental impacts 
from the project or from a uew mitigation measure," "substantial increase in the 
severity of an environmental impact," «feasible project alternative or mitigation 
measure considerably different from others previously analyzed" as weJl as when ''the 

draft BIR was so fundamentally and basically inadequate and conclusory in nature that 
meaningful public review and ,comment were precluded_" (Id) 

An agency has an obligation to recirculate an environmental impact report for public 
notice and comment due to "signific.ant new infonnation" regardless of whether the 
agency opts to include it in a project's environmental impact report (Cadiz. umd Co. v. 

Roil CJ·ck (2000) 83 Cal.App_ 4th 74, 95 [finding that in light of a new expert report 
disclosing potentially significfilllt impacts to ground\v11te.r supply "the BIR should have 

been revised and recirculated for purposes of infomling the public and governmental 

agencies of the volume of groundwater at risk and to allow the public and 
governmental agencies to respond to such information.'1.) If significant new 
inforn-iation was brougbt to the attention of an agency prior to certification, an agency 
is required to revise and recirculate that m.fomiation as part of the environmental 
impact report_ 

B. D BIR Fails to Analyze the Project's Consistency with the Natomas 
Basin Habitat Consenration Plan 

CBQA Guidelines section 15125(d) requires that an environmental impact report 
"discuss any inconsistencies betwee.n the pmposed pmject and applicable ge.neral 

plans, specific plans and regional plans. See also Golden D(}()I" ~erties, LLC v. Co1111ty of 
San Diego (2020) 50 Cal_ App_ 5th 467, 543_ 

The DEIR should thoroughly evaluate the Project's consistency ·with the Natomas 
Basin Habitat Conseivation Plan. However, the DEIR has avoided a thorough 
oonsistency analysis with the Natomas Basin Habitat Conservation Plan ('NBHCP") 

by noting that "[a]s Sacramento County is not a permittee under the Natomas Basin 
HCP, w:ban development within the unincorporated portions of the County is not 
covered under the_ -atomas Basin HCP." (DEIR, p. 4.4-35-) Yet, the City intends to 

IL 
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annex the unincorporated portions into their Sphere of Influence as the Project's first 
step. TI1e DEIR itself notes that "[b]ecause L\F'Co must act fu:st on a Sphere of 
Influence (SOI) Amendment request by the City, under CEQA Guidelines Section 

15051, subdivision (c), LAFCo is the Lead Agency for that action ... the City is the 

Lead Agency for d1e action for Prezoning and other related development entitlements 
for the proposed project." (DEIR, p. 1-1.) Meaning, consistency with the NBHCP is 

an issue that the City should be examining as it becomes applicable once the Project 
Site has been successfully anne.,""ied and the City becomes the lead agency. 

As the NBHCP is clearly applicable to the Project, a revised and recirculated BIR 
must provide a full consistency analysis ~vid1 the requirements of d1e management 

plan. 

C. The DEIR Improperly Incoiporates Deferred Mitigation 

CEQ.A mitigation measures proposed and adopted into an environmental impact 

report are required to describe what actions will be taken to reduce or avoid an 
environme.ntal impact. (CEQ.A Guidelines § 15126.4(a)(l)(B) [proviclin.g "[~ormulation 

of mitigation measures should not be deferred until some future time.'1-) While the 

same Guidelines se.ction 15126.S(a)(l)(B) acknowledges an exception to d1e rnle 
against deferrals, but such exception is narrowly proscribed to simations where 

"measures may spe.cify performance standards which would mitigate the significant 

effect of the project and which may be accomplished in more than one specified ,vay." 
(Id.) C.Ourts have also recognized a similar exception to the general rule against deferral 

of mitigation measures where the performance criteria for each mitigation measme is 

identified and described m die BIR (Sam,mento Old Ci!)•.A.u'n .v. ,Cit)• Cotmril (1991) 229 
Cal.App.3d 1011.) 

Impermissible deferral can occur when an EIR. calls for mitigation measures to be 

created based on futuce studies or describes mitigation me.asures in general terms but 

the agency fails to commit itself to specific performance standards. (Prt.rm:e JVlld Santee 

v. City of S1111iee (2012) 210 Cal.App.4th 260,281 [city improperly deferred mitigation to 

butterfly habitat by failing to provide standards or guidelines for its n1a11:agement]; S(111 

J ()(Jquin Ropfqr Resa,e u,1/er tJ. Cotmry of .~!med (2007) 149 Cal.App. 4th 64 5, 6 71 [BIR 

failed to provide and comm.it to specific criteria or standard of performance for 

mitigating impacts to biological habitats]; see also Cleveland Naff Forest Fo11nd. v Sa11 DiegJJ 

Ass'n of Go1lt:r (2017) 17 Cal.App.5th 413, 442 [generalized air quality measures in the 
BIR failed to set performance standards); Ca!ifomio Gean B1u,g;• Comm. ,., Ci!;r of 

IL 

• 
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Woodfa11d(2014) 225 Cal.App.4th 173, 195 [agency could not rely on a future report on 
urban decay \vith no standards for detennin.ing whether mitigation required]; POET, 
LLC v. State.Air F.eso11ms Bd. (2013) 218 Cal.App.4th 681, 740 [agency could not rely 

on future mlemaking to establish specifications, to ensure emissions of nitrogen oxide 
would not increase because .it did not establish objective pedomiance criteria for 
measuring whether that goal \VOuld be achieved); G1UJ1 v. OJ1111!)1 ojl,,!adem (2008) 167 
Cal.App. 4th 1099, 1119 [ rejecting mitigation measure requiring replacement water to 
be provided to neighboring landm.vners because it identified a general goal 
for mitigation rather than specific performance standard]; EJ1dangered Habital.r Leag,,e, 

Inc. v. 0Jm1!)• of Orrmge (2005) 131 Cal.App. 4th 777, 794 [requiring report without 
,established standards is impermissible delay]-) 

Here, the Project engages in deferred mitigation in numerous areas, including water, 
noise, biological resources, and compliru.1ce with FAA guidance. 

1. Water Mitigotio111 

The DEIR notes that "the proposed project is not anticipated to result in the 
impediment or redirection of flood flows such that on- or off-site structures would be 

exposed to flood risk. However, a Conditional Letter oflvfup Revision (CLOMIQ 
would be required prior to grading pennit approval in order to ensure the project's 
compliance with existing regulations. __ in the absence of a CW:MR. submitted to 
FE.t\lIA, a signi.icantimpact could occur_. _."(DEIR, p. 4.8-28.) The DEIR 
proposed :h.4.itigation Measure 4.8-5 to reduce the Project's impacts, which would 
require the applicant to obtain a CLOMR. prior to the approval of any grading 
permits. 

However, the proposed i\fitigation Measure would result in deferred mitigation as a 
Conditional Letter oflvfup Revision exists to identify how a Project would modify 

existing floodway. The CLO~,IB. must be included in the DEIR and submitted to 
FE.t\lIA prior to the adopt.ion of the EIR. By deferring the CLOMR. until the BIR has 
ah:eady been adopted, the Projeot's DEIR fails to actually analyze the Project's 
impacts on flood risks. As suoh, a significant impact could occur related to alteration 
of the existing dr.ainage pattern of the site, but the EIR would have no sufficie.nt 
mitigations in place to actually reduce said risk. 

R.'l!ther, the CWrv!R should be prepared ,concurrently ,.vith the DEIR to pi:operly 
identify the Project's impacts on the floodplain. The DEIR should be revised and 

IL 
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recirculated with the inclusion of additional mit:ig.ltion that would result in the actual 
decrease in the Project's flooding impacts. 

2. Noire Mitigations 

The Project has significant impacts on nighttime noise levels, as 1eflected in the Noise 
SnKly. 

As shown on Figme 5, the proposed project, along with the futw:e phase, is 
p1edicted to exceed the City's nighttime 50 dBA LSO (10:00 p.m. to 7:00 a.m.) 
noise level standard without any additional noise control me.asures. TI1erefore, 
impacts. resulting from ope.catiollill noise would be considered potentially 
significant and mitigation would be required. 

A si.~-foot sound wall w11s assumed to enclose the single family resident:ials to 
the north of the proposed project, across I-5. It is likcly that a much taller ·wrul 
could be required here to shield noise from Interstate 5. TI1erefore, a 6-foot 
wall is considered conservative. 

(Appendix J, p. 26.) 

To reduce the Project's impacts, Mitigation Measure 4.10-2 was proposed. The 
measure ceqru.res: 

An eight-foot-tall sound wall shall be constructed along the ea.stem pcoject 
boundary ... , in order to achieve the City's nighttime 50 dBA L50 noise level 
standards~ Noise ba.cr.iei: walls shall be constrncted of concrete panels, conci:ete 
masonry units, earthen berms, or any combination of these materials that 
achieve the .cequiced total! height. Wood is not recommended due to eventual 
warping and degr.adation of acoustical pe.cfo1mance. (DEIR, p. 4.10-23.) 

i------

\17hil e th.is measure helps to address the impacts on the users to the East of the 
Project, the impacts on die users to the North are unaddressed. 'The assumption of a 
6-foot sound wall was cons~t:ive. As noted above, a much talle1 wall was 
recommended to shield the use:cs to the North. TI1e DEIR fails to include mitigations 

to reduce the Project's noise impacts on the users to the North. If no mitigations are 
possible, the DEIR must note that the Project has significruit and unavoidable 
impacts. 

Even if the noise impacts to the North were resolved, the DEIR.'s proposed noise 
mitigation is still .improper. As written, the noise reduction methods must be included 
in the improvement plans submitted to tile Public Works Department for approval. 
The proposed mitigation measure is illusory, since it oulry requit:es the Project 

IL 
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Applicant to prepare improvement plans and requires the City to review the plan The 
mitigation does not provide for any di.smfw1101J' approval or hearing. The 1nitigation 
mecely states d.rnt the plan shall be subjeot to the City's cev:iew and appcovaJ but lacks 

necessary specifics and pe.rfonnance criteria. 

CEQA forbids defeue.d mitigation. Guidelines § l5126.4(a)(l)(B). CEQA allows 
deferral of details of mitigation measures only '<when it is impractical or infeasible to 
include those details during the prnject's envico.nmental 1eview." (Id.) CEQA furthe.c 
requices: "that the agency (l) commits itself to the mitigation, (2) adopts specific 
pe.cforma.nce standards the mitigation will achieve, and (3) identifies the type(s) of 
potential action(s) d.rnt can feasibly achieve that per:fom1:a11ce standru:d ... " Guidelines 
§ l5126.4(a)(l)(B). TI1e City failed all of these preconditions and requirements, as its 

DEIR failed to show why the development of the improvement plan can.not be 
developed before the certification of the DEIR, what impacts they will have 
individually or cumulative.Jy, if those would indeed be feasible, and the specific 
pe.cfor.mance criteria the Applicant will have to meet. Moreover, the City deatly did 
not commit to mitigation, since all it would do, per the mitigation measuce, is review 
and approve the proposed plans of the Applicant. Accord.i..ngly, the proposed 

mitigation measure is improperly defeu:ed and vague as it defers tile fom1ttlation of 
mitigation measures or the construction noise management pl.Ian to a later time, shifts 
the billden to the Applicant, and futther does not explain how the proposed plan will 

deatly reduc.e the noise impact to a level of insignificance. 

3. Bio!ogicol Re.romre.s lvfitigpfionf 

The DEIR has failed to analyze the impacts associated \v:ith the removal of 18 matwe 
onsite tcees, including m:en proteckdtru!. (DEIR, p. 4.4-Z7.) While the project plans to 
plant new trees, the exact replacement amount is unclear. TI1ere is the strong 
possibility that many of the trees will not survive . .As note.d by Lara Roman, a U.S. 
Forest Service cesea.ccher who studies tree mortality, "planting a massive number of 
trees is not necessacily a positive investment if not enough of them survive to become 
matw:,e plants.',,s Furthe--1:, ''there's also a ca.cbon cost to tree-planting, me.arung that 

IL 
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trees have to sutvive years before they offset that cost. Tue la!gest enviconmental grun 
comes when trees matuce, sometimes decades after they're planted."' 

As such, the replaceme11t i:ate of the i:emoved trees is, alone, an insufficient mitigation 
measure against the il.npacts on biologicaJ i:esources. The 1emoved trees play a key 
10le in providing habitat f:01 the sensitive species at the site and nearby. Thus, the tree 

removals should .include a monitoring component to ensure that the repfacement 
trees grow to maturity and that any tJ:ees that do not SU1vive are adequately replaced. 

4. Tbe Pfr?jecl Fails to Inroporak F.A.,4 G11ida11ce. 

As planned, the Project has inadequate separation from hazardous wildlife attractants. 

The FAA Advisory Circuhu: recommends a sepai:ationdistance of 10,000 feet from 
ai.cports serving turbine-powered ai.cc.caft to any hazardous \Vildlife attmctants. 
(Exhibit D, p. 1-2-) Importantly, the Project proposes detention basins, -xrllich are 
considered hazardous wildlife attractants under the advisory ciJ:cular. (Id at 2.6.) The 
Project, however, currentty lacks any details as to how and whe.re the basin(s) \Vill be 
built 

The DEIR recognizes that the prnposed Project would exist in the recommended 
sepai:ation area. 

The proposed project is located within the 10,000-foot FAA Separation Ale.a 
for Wildlife Attractants, as shown in Map 5 of the ALUCP. Therefore, the 
proposed project would be i:equired to comply with ALUCP Policy 3.4.3, 
which would requ.ii:e that the proposed pmiect document oonsideration of 
current FAA or other federal regulations and guidelines pe1tairu.11g to hazai:dous 
wildlife attractants. Because the final design of the stoml\vater retention 
features has not yet been determined, the proposed project could introduce 
stonmvater drainage features on the project site that cmild attract birds to the 
site. Tims, the proposed project has the potential to result in airspace 
safety hazards from birds. (DEIR, p. 4.7-22.)(Emphasis added.) 

The DEIR proposes :Mitigation Measure 4.7-S(a) to minimize the hazards .impact 
associated \Vith the developme.nt in this area through a ma11ageme0nt and design p'lan 
that has yet to be prepared. CEQA allows deferral of <let.ails of mitigation measw:es 
only ''\vhe.11 it .is impracticaJ or infeasible to include those details during the project's 

environmental review." (Guidelines§ 15126.4(a)(l)(B)). CEQAincludes requirements 
on any deferred mitigation whe.11 it has been determined that it would be impractical 

IL 
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or infeasible to include during environmental review, including, <'that the agency (1) 
commits itself to the mitigation, (2) adopts specific performance standards the 
mitigation will achieve, and (3) identifies the type(s) of potential action(s) that can 

feasibly achieve that performance stand'aid ... " Guidelines § 15126.4(a)(l)(B). The City 
failed all of these p1,econditions and 1equirements, as its DEIR failed to show why the 
management and design plan cannot be developed before the certification of the 
DEIR, what impacts they will have individually or cumufatively, if those would indeed 
be feasible, and the specific perfonnance criteria the Applicant will have to meet. As 
such, the proposed mitigation is wholly insufficient to reduce the Pmject's impacts. 

Local 46 requests the City and LAFCo revise and recircu]ate the DEIR to address the 

concerns sur:rounding the Prnject's impermissibly deferred and insufficient mitigation. 

IL CONCLUSION 

Based on the foregoing, the City and LAFCo must revise and recirculate the DBm to 
address the aceas of concern including the lack of a consistency analysis with the 
NBHCP and impecmissibly deferred and insufficient mitigation measures pwposed If 

the City and LAFCo have any questions, please reach out to my office. 

Sin~ely, 

Grace Holbrook 
Attorneys for Carpenters Local Union #46 

Attached: 

March 8, 2021 S\V APB Letter to Mitchell M Tsai re Local Hire Requirements and 
Considerations for Grneohouse Gas Modeling (Exhibit A); 

Air Quality and GHG Expert Paul Rosenfeld CV (Exhibit B); 

Air Quality and GHG Expert Matt Hagemann CV (Exhibit q; and 

FAA Advisory Circular, Ha-Zfl1Yl-o11J Wildltfa AtlracJonts on or near Aitports (Exhibit D). 
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