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Re: Comments on Draft Environmental Impact Report for the 0
Seely Ave Mixed-Use Project (PDC21-035,. PD22-002, ER21-284,

SCH# 2022020565)

We are writing on behalf of Silicon Valley Residents for Responsible
Development (“Silicon Valley Residents”) to comment on the Draft Environmental
Impact Report (“DEIR”)! prepared by the City of San Jose (“City”) for the 0 Seely
Ave Mixed-Use Project (PDC21-035, PD22-002, ER21-284, SCH# 2022020565)
(“Project”) proposed by The Hanover Company (“Applicant”). We reserve the right to
supplement these comments at later hearings and proceedings on the Project.?2

The Project proposes demolition of existing residential and agricultural
buildings and removal of 584 trees (261 ordinance-size trees and 323 non-ordinance-
size trees) for development of 1,472 residential units consisting of a mix of three-
story townhomes and six- to seven-story apartment buildings, 18,965 square feet of
general neighborhood retail space, and a 2.5-acre public park. The Project also

1 Silicon Valley Residents submitted comments on the Project DEIR originally released on January
18, 2024. This comment letter addresses the revised DEIR that was released for public review and
comment on March 19, 2024.

2 Gov. Code § 65009(b); PRC § 21177(a); Bakersfield Citizens for Local Control v. Bakersfield
(“Bakersfield” (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante Vineyards v. Monterey Water
Dist. (1997) GO Cal. App. 4th 1109, 1121.
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includes the dedication of an approximately 0.11-acre site to the San Jose Municipal
Water System for the development of a domestic water well.

Based on our review of the DEIR and available supporting documentation, we
conclude that the DEIR fails to comply with the requirements of the California
Environmental Quality Act (“CEQA”).8 The DEIR lacks an adeqnate Project
baseline, fails to adequately disclose and analyze the Project’s significant impacts,
and fails to include substantial evidence supporting conclusions that mitigation
measnres will reduce the Project’s impacts to less than significant levels, as
required by CEQA. The City may not approve the Project until it revises the DEIR
to adequately analyze and mitigate the Project’s significant impacts and incorporate
all feasible mitigation measnres to avoid or minimize these impacts to the greatest
extent feasible.

We reviewed the DEIR, its technical appendices, and available reference
documents with the assistance of biological resonrces expert Scott Cashen,*
transportation expert Norman Marshall,> and noise and vibration expert Neil
Shaw.6 The City must respond to the expert comments separately and fully.?

I. STATEMENT OF INTEREST

Silicon Valley Residents is an unincorporated association of individuals and
labor organizations that may be adversely affected by the potential environmental
impacts associated with Project development. Silicon Valley Residents includes San
Jose resident Jeremy Malave, the International Brotherhood of Electrical Workers
Local 332, Plumnbers & Steamfitters Local 393, Sheet Metal Workers Local 104,
Sprinkler Fitters Local 483, and their members and their families, and other
individnals that live and/or work in the City of San Jose.

Individnal members of Silicon Valley Residents and its member organizations
live, work, recreate, and raise their families in the City and surrounding

3 Pub. Resources Code §§ 21000 et seq.; 14 Cal. Code Regs (‘CEQA Guidelines”) §§ 15000 et seq.
(“CEQA Guidelines”).

1 See April 27, 2024 letter from Scott Cashen to Ariana Abedifard re “Comments on the Draft
Environmental Impact Report for the Seely Avenue Mixed-Use Project” (“Cashen Comments”) and
Scott Cashen’s curriculum vitae, attached hereto as Exhibit A.

5 See February 29, 2024 letter from Norman Marshall to Ariana Abedifard re “Seely Ave Mixed Use
Project” (“Marshall Comments”) and Norman Marshall's resume, attached hereto as Exhibit B.

6 See February 29, 2024 letter from Neil Shaw to Ariana Abedifard re “Seely Avenue Mixed-Use
Project DEIR SCH No. 2022020565— Acoustic Review” (“Shaw Comments”) and Neil Shaw's resume,
attached hereto as Exhibit C.

714 Cal. Code Regs. (“CCR”) §§ 15088(a). (c).
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EIR serves not only to protect the environment but also to demonstrate to the public
that it is being protected.”!3

Second, CEQA requires public agencies to avoid or reduce environmental
damage when “feasible” by requiring consideration of environmentally superior
alternatives and adoption of all feasible mitigation measures.'4 The EIR serves to
provide agencies and the public with information about the environmental impacts
of a proposed project and to “identify ways that environmental damage can be
avoided or significantly reduced.”t> If the project will have a significant effect on
the environment, the agency may approve the project only if it finds that it has
“eliminated or substantially lessened all significant effects on the environment” to
the greatest extent feasible and that any unavoidable significant effects on the
environment are “acceptable due to overriding concerns.”16

While courts review an EIR using an “abuse of discretion” standard, “the
reviewing court is not to ‘uncritically rely on every study or analysis presented by a
project proponent in support of its position. A clearly inadequate or unsupported
study is entitled to no judicial deference.”!7 As the courts have explained, a
prejudicial abuse of discretion occurs “if the failure to include relevant information
precludes informed decision-making and informed public participation, thereby
thwarting the statutory goals of the EIR process.”’® “The ultimate inquiry, as case
law and the CEQA guidelines make clear, is whether the EIR includes enough
detail ‘to enable who did not participate in its preparation to understand and to
consider meaningfully the issues raised by the proposed project.”19

13 CEQA Guidelines § 15003(b).

14 CEQA Guidelines § 15002(a)(2), (3); see also Berkeley Jets, 91 Cal.App.4th at 1354; Citizens of
Goleta Valley, 52 Cal.3d at p. 564.

15 CEQA Guidelines § 15002(a)(2).

16 PRC § 21081(a)(3), (b); CEQA Guidelines §§ 15090(a), 15091(a), 15092(b)(2)(A), (B); Covington v.
Great Basin Unified Air Pollution Control Dist. (2019) 43 Cal.App.5th 867, 833.

17 Berkeley Jets, 91 Cal.App.4th at p. 1355 (emphasis added) (quoting Laurel Heights I, 47 Cal.3d at
391, 409, fn. 12).

18 Berkeley Jets, 91 Cal.App.4th at p. 1355; see also San Joaquin Raptor/Wildlife Rescue Center v.
County of Stanislaus (1994) 27 Cal.App.4th 713, 722 (error is prejudicial if the failure to include
relevant information precludes informed decision making and informed public participation, thereby
thwarting the statutory goals of the EIR process); Galante Vineyards, 60 Cal.App.4th at p. 1117
(decision to approve a project is a nullity if based upon an EIR that does not provide decision-makers
and the public with information about the project as required by CEQA); County of Amador v. El
Dorado County Water Agency (1999) 76 Cal.App.4th 931, 946 (prejudicial abuse of discretion results
where agency fails to comply with information disclosure provisions of CEQA).

19 Sierra Club, 6 Cal.5th at p. 516 (quoting Laurel Heights I, 47 Cal.3d at 405).
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Creek.?6 CDFW highlighted the need for the DEIR to include a hydrological analysis
to evaluate impacts of the well on Coyote Creek and its surrounding habitat, with a
written report of results.57 However, the City failed to do so. The DEIR concludes
that the well will have a less than significant impact on riparian habitat® and no
1mpact on the surface/subsurface flow of Coyote Creek.?® No study was done to
confirm these conclusions and, as demonstrated below, the DEIR fails to provide
any substantial evidence supporting these conclusions. Accordingly, the DEIR’s
conclusions that the impacts on Coyote Creek will be less than significant are
unsupported.

a. Impacts on Coyote Creek Surface and Subsurface Flow

The DEIR concludes there would be a less than significant impact on state or
federally protected wetlands in part because the well will not draw water nor have
any impact on surface or subsurface flow in and from Coyote Creek.¢° This
conclusion is unsupported because no hydrology analysis was completed for the
Project. In support for this statement, the DEIR merely states a general directive to
“see Section 3.10.” However, nothing in Section 3.10 addresses the impact of the
well or Project generally on the surface or subsurface flow of Coyote Creek. The only
time Coyote Creek is mentioned in Section 3.10 is when the DEIR addresses the
flood runoff potential to Coyote Creek.6!

Further, the BRA states, “Luhdorff and Scalmanini Consulting Engineers
prepared a Water Supply Assessment for the Project and concluded that the
installation and use of the proposed well would not draw water from or have any
impact on surface or subsurface flow in/from Coyote Creek.”62 However, nowhere in
the Water Supply Assessment is this issue discussed. The Water Supply
Assessment simply demonstrates the projected Project demand and supply from the
proposed well.63 Indeed, the purpose of the Water Supply Assessment as a whole 1s

56 Shannon Hill, California Department of Fish and Wildlife (‘CDFW?”), “Re: 0 Seely Avenue Mixed-
Use Project, Notice of Preparation of a Draft Environmental Impact Report, SCH No. 2022020565,
City of San José, Santa Clara County” (April 4, 2022) pg. 8, available in Appendix A: NOP Comments
[“CDFW NOP Comments”].

57 CDFW NOP Comments, pg. 8.

58 DEIR, pg. 110-11.

5 DEIR, pg. 111.

60 DEIR, pg. 111.

61 See DEIR, pg. 180 (“The project site is adjacent to Coyote Creek. Although the creek is bordered by
an engineered levee, runoff could flow into the Creek, degrading water quality.”) & pg. 182
(discussing whether the Project would impede or redirect flood flows).

62 Appendix D: Biological Resource Analysis, pg. 16.

63 See Appendix Q: Water Supply Assessment, pg. 14.
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1. The DEIR’s Transportation Analysis Fails to Analyze or Disclose
the Project’s True Significant and Unmitigated VMT Levels

As explained in detail in transportation expert Norman Marshall’s
comments, the DEIR’s VMT analysis contains a crucial flaw that led to an
underestimation of the Project’s significant impacts.

The DEIR acknowledges that the Project would lead to a significant VMT
1mpact, with projected VMT per capita exceeding the city's established threshold.84
To mitigate this impact, the DEIR proposes MM TR-1.1, which would implement a
series of mitigation measures, with the most significant reduction attributed to the
"Voluntary Travel Behavior Change Program."s5

However, Mr. Marshall highlights why the DEIR overestimates the efficacy
of this mitigation strategy. In short, the assumption of 100% participation in the
Voluntary Travel Behavior Change Program is flawed. First, Mr. Marshall
highlights that the Voluntary Travel Behavior Change Program’s travel diary
requirement8é will decrease participation due to the burdensome nature of travel
diaries.8” Mr. Marshall emphasizes how uncommon such a requirement is, stating
that he has been unable to find any recent voluntary travel reduction programs
with travel diaries documented anywhere in the United States.®® Second, Mr.
Marshall points out that simply providing information to residents or employers
will not yield the projected 4% reduction in VMT as assumed in the DEIR.89
Instead, “A more realistic participation rate is 10%, with the VMT reduction
reduced proportionally to 0.4% as shown in Figure 12. The resulting VMT per
capita with all six measures would be 10.71, i.e., 5.8% higher than the City’s
threshold of 10.12.790

In light of these findings, the DEIR lacks substantial evidence supporting the
conclusion that the proposed mitigation measures will mitigate the Project’s VMT
1impacts to less than significant levels. The analysis provided by Mr. Marshall calls
into question the accuracy of the projected reductions and highlights the need for a
more realistic and comprehensive analysis that addresses the significant VMT

84 DEIR, pg. 241.

85 DEIR, pp. 241-242.

86 See DEIR, pg. 242 (“Voluntary Travel Behavior Change programs include mass communication
campaigns and travel feedback programs, such as travel diaries or feedback on calories burned from
alternative modes of travel.” (emphasis added)).

87 Marshall Comments, pg. 3.

88 Id.

89 Id.

90 Id.
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would result in a 5 dBA noise reduction.191 However, as demonstrated by Mr. Shaw,
this measure is not adequate to reduce the noise levels to less than significant
levels.

Specifically, the purported 5 dBA noise reduction may only be achieved when
the barrier effectively blocks the line of sight between the noise source and the
receiver.102 However, certain sources have their acoustic source higher than the
barrier height, and the barrier will be ineffective for sensitive receivers located
above the barrier height, such as the upper floors of existing sensitive receivers or
the upper floors of the Townhomes, Building A, and Building B, for which no fence
1s proposed.103 Additionally, barrier effectiveness is contingent upon noise
frequency, with barriers being more effective for higher frequency noises and less
effective for low-frequency noises such as engine and exhaust noise.104 Therefore,
the reduction anticipated from the noise barriers included in the Construction Noise
Logistics Plan is inaccurate and inadequate.

Further, despite the Construction Noise Logistics Plan calling for other noise-
reducing components beyond the 8-foot barriers, these measures fail to compensate
for the lack of effectiveness of the barriers.105 Consequently, the proposed mitigation
measures are inadequate to adequately mitigate the significant construction noise
1mpacts associated with the Project.

b. The DEIR Underestimates Construction Noise Levels, Further
Undermining the Proposed Mitigation Measures

As highlighted by Mr. Shaw, the construction noise levels identified in the
DEIR are underestimated due to a crucial oversight in the calculations. Mr. Shaw
points out that the Noise Analysis only considers the noise generated by the two
loudest pieces of construction equipment, disregarding the higher quantity of
equipment actually anticipated to be used during Project construction.106 As Mr.
Shaw explains:

A project of this scope will have more than just two noisy pieces of equipment
in use at one time; the Tables themselves show this. For example, as shown in
Table 10, the Site Preparation phase will use a total of 13 pieces of

101 I,
102 Shaw Comments, pg. 4.
108 Jd.
104 I,
105 Jd.
106 Shaw Comments, pg. 3.
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that consider both the absolute noise levels expected, and the degree to which noise
levels are expected to increase. Here, the DEIR does neither.

In King & Gardiner Farms, LLC v. County of Kern, the Court of Appeal held
that an agency cannot simply rely on compliance with local noise regulations to
conclude there will be no significant noise impacts without considering the impacts
of increases in noise.!!2 The County approved an EIR for proposed zoning
amendments to streamline oil and gas permitting.113 The EIR included an analysis
of noise impacts that determined significance based solely on whether the 65 decibel
day-night average (“dBA DNL”) threshold in the County General Plan would be
exceeded.!4 The Court of Appeal reasoned that the County General Plan did not
conclude that all increases in the magnitude of noise are insignificant until the 65
dBA DNL threshold is exceeded, so the General Plan “does not constitute
substantial evidence that the magnitude of an increase in ambient noise is
irrelevant.”115 Rather, an EIR’s noise analysis should consider both the increase in
noise level and the absolute noise level associated with a project in determining the
significance of the project’s noise impacts.116 The Court of Appeal concluded that an
agency cannot exclusively rely on “a single cumulative DNL metric for determining
the significance of the project's noise impacts” while deciding “the magnitude of the
increase in ambient noise is irrelevant.”117

In Berkeley Jets, the Court of Appeal invalidated the Port of Oakland’s EIR
for expansion of the Oakland Airport because of its reliance on an improper noise
standard.!!8 The EIR evaluated the significance of noise impacts based on whether
the estimated level of sound would exceed 65 dB Community Noise Equivalent
Level (“CNEL”).119 However, as the Court of Appeal explained, the CNEL metric—
which averages noise over the course of a day—could not be the sole indicator of
significant effects from noise because it does not provide a meaningful analysis of
the “degree single overflights will create noise levels over and above the existing
ambient noise level at a given location, and the community reaction to aircraft

12 King & Gardiner Farms, LLC v. County of Kern (2020) 45 Cal.App.5th 814, 894.
113 [d. at 829.

114 Id. at 830, 889.

115 Id. at 894.

116 Jd.

17 Id.

118 Berkeley Jets, 91 Cal.App.4th at 1381-1382.

119 Id. at 1373.
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parkland less than what the City itself has deemed necessary to meet demand, it is
likely to cause a significant impact.

The City’s Parkland Dedication Ordinance (“PDQO”)123 and Park Impact
Ordinance (“PI0”)124 require new residential housing construction projects to
address the impact residents will have on existing park facilities and provide new
facilities to future residents.125 This is referred to as a “parkland obligation.” The
parkland obligation is calculated by using the estimated occupancy per housing unit
(based on U.S. Census housing types/data), the number of new units, and the
obligation to dedicate three acres of land for every 1,000 new residents.126
Accordingly, the amount of land to be dedicated shall be determined pursuant to the
following formula: Minimum acreage dedication =.003 acres X Number of dwelling
units X Average number of persons per dwelling unit.127 Residential projects can
comply with this obligation through land dedication, paying an in-lieu fee,
developing parkland, improving existing recreational facilities, or a combination of
these methods.128

As the DEIR states that the Project will have an average of 2.91 persons per
household, the parkland obligation would be calculated as: .003 x 1472 x 2.91 =
12.85 acres. But the Project is only proposing to construct 2.5 acres of
parkland, less than 20% of what is required under the PIO/PDO.!29 Thus, the
Project is inconsistent with the required parkland obligation set by the City.

There is also no discussion as to whether the Applicant plans to take
advantage of credits that may reduce the parkland obligation. Projects with deed
restricted residential units that meet the City’s affordable housing guidelines
qualify for a 50% credit towards park impact fees.130 Additionally, projects can

123 San Jose Municipal Code (“SJMC”), chapter 19.38.

124 SJMC, chapter 14.25

125 City of San Jose, Developers Page, Parkland Obligation, available at:
https://www.sanjoseca.gov/your-government/departments-offices/parks-recreation-neighborhood-
services/in-the-works/developers-page#obl [“San Jose Developers Page”].

126 Id.; see also SIMC § 14.25.300.

127 SJMC § 19.38.310.

128 See https://www.sanjoseca.gov/your-government/departments-offices/parks-recreation-
neighborhood-services/in-the-works/fees-that-support-parkland-development &
https://www.sanjoseca.gov/your-government/departments-offices/parks-recreation-neighborhood-
services/general-information/policies-reports/developers.

129 DEIR, pg. xii.

130 San Jose City Council Resolution No. 75540, available at:
https://records.sanjoseca.gov/Resolutions/RES75540.PDF; San Jose City Council Resolution No.
79369, available at: https://records.sanjoseca.gov/Resolutions/RES79369.pdf; San Jose City Council
Resolution No. 79913, available at: https://records.sanjoseca.gov/Resolutions/RES79913.pdf
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These impacts also create inconsistencies with the General Plan policies
which the DEIR fails to disclose and mitigate. The Project’s inadequate affordable
housing also results in inconsistency with the General Plan. Specifically, our
analysis of the DEIR reflected in these comments show that the Project fails to
comply with several key goals and policies in the Envision San José 2040 General
Plan,!47 including the following.

Transportation

TR-1.1

Accommodate and encourage use of non-automobile transportation modes
to achieve San José’s mobility goals and reduce vehicle trip generation
and vehicle miles traveled (VMT)

TR-1.2

Consider impacts on overall mobility and all travel modes when
evaluating transportation impacts of new developments or infrastructure
projects

TR-1.4

Through the entitlement process for new development, projects shall be
required to fund or construct needed transportation improvements for all
transportation modes giving first consideration to improvement of
bicycling, walking and transit facilities and services that encourage
reduced vehicle travel demand. . . Development proposals shall be
reviewed for their impacts on all transportation modes through the study
of Vehicle Miles Traveled (VMT), Envision San José 2040 General Plan
policies, and other measures enumerated in the City Council
Transportation Analysis Policy and its Local Transportation Analysis.
Projects shall fund or construct proportional fair share mitigations and
1mprovements to address their impacts on the transportation systems

TR-5.3

Development projects’ effects on the transportation network will be
evaluated during the entitlement process and will be required to fund or
construct improvements in proportion to their impacts on the
transportation system. Improvements will prioritize multimodal
improvements that reduce VMT over automobile network improvements

TR-9.1

Enhance, expand and maintain facilities for walking and bicycling to
provide neighborhoods with safe and direct access to transit and key
destinations, a particularly to provide neighborhoods with safe and direct
access to transit and key destinations, a complete alternative
transportation network that facilitates non-automobile trips, and
enjoyable outdoor open space.

147 Available at:
https://www.sanjoseca.gov/home/showpublisheddocument/22359/637928744399330000
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sites with exterior noise levels of 60 dBA DNL or more, an acoustical
analysis following protocols in the City-adopted California Building Code
1s required to demonstrate that development projects can meet this
standard. The acoustical analysis shall base required noise attenuation
techniques on expected Envision General Plan traffic volumes to ensure
land use compatibility and General Plan consistency over the life of this
plan.

Exterior Noise Levels

The City’s acceptable exterior noise level objective is 60 dBA DNL or less
for residential and most institutional land uses (refer to Table EC-1 in the
General Plan. Residential uses are considered “normally acceptable” with
exterior noise exposures of up to 60 dBA DNL and “conditionally
compatible” where the exterior noise exposure is between 60 and 75 dBA
DNL such that the specified land use may be permitted only after
detailed analysis of the noise reduction requirements and needed noise
insulation features are included in the design.

EC-1.2

Minimize the noise impacts of new development on land uses sensitive to
increased noise levels (Land Use Categories 1, 2, 3 and 6 in Table EC-1 in
the General Plan by limiting noise generation and by requiring use of
noise attenuation measures such as acoustical enclosures and sound
barriers, where feasible. The City considers significant noise impacts to
occur if a project would: Cause the DNL at noise sensitive receptors to
increase by five dBA DNL or more where the noise levels would remain
“Normally Acceptable”; or Cause the DNL at noise sensitive receptors to
increase by three dBA DNL or more where noise levels would equal or
exceed the “Normally Acceptable” level.

EC-1.6

Regulate the effects of operational noise from existing and new industrial
and commercial development on adjacent uses through noise standards in
the City’s Municipal Code.

EC-1.7

Require construction operations within San José to use best available
noise suppression devices and techniques and limit construction hours
near residential uses per the City’s Municipal Code. The City considers
significant construction noise impacts to occur if a project located within
500 feet of residential uses or 200 feet of commercial or office uses would:
Involve substantial noise generating activities (such as building
demolition, grading, excavation, pile driving, use of impact equipment, or
building framing) continuing for more than 12 months. For such large or
complex projects, a construction noise logistics plan that specifies hours of
construction, noise and vibration minimization measures, posting or
notification of construction schedules, and designation of a noise

5905-008acp
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issuance of a Vesting Tentative Map) and 20.100.940(A)(1) (for issuance of a
Planned Development Permit) because it cannot find that the Project complies with
and 1s consistent with applicable General Plan policies.

For the reasons discussed above, the DEIR for the Project is wholly
inadequate under CEQA. It must be revised to provide legally adequate analysis of,
and mitigation for, all of the Project’s potentially significant impacts. These
revisions will necessarily require that the DEIR be recirculated for additional public
review and comment. Until the DEIR has been revised and recirculated, the City
may not lawfully approve the Project.

Thank you for your consideration of these comments. Please include them in
the record of proceedings for the Project.





