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exemption from CEQA. (Pocket Protectors, 124 Cal.App.4th at 928.)

The “fair argument” standard is virtually the opposite of the typical deferential standard
accorded to agencies. As a leading CEQA treatise explains:

This ‘fair argument’ standard is very different from the standard normally
followed by public agencies in their decision making. Ordinarily, public agencies
weigh the evidence in the record and reach a decision based on a preponderance
of the evidence. [Citation]. The fair argument standard, by contrast, prevents the
lead agency from weighing competing evidence to determine who has a better
argument concerning the likelihood or extent of a potential environmental impact.

(Kostka & Zishcke, Practice Under the California Environmental Quality Act, §6.37 (2d ed. Cal.
CEB 2021).) The Courts have explained that “it is a question of law, not fact, whether a fair
argument exists, and the courts owe no deference to the lead agency’s determination. Review is
de novo, with a preference for resolving doubts in favor of environmental review.” (Pocket
Protectors, 124 Cal.App.4th at 928 (emphasis in original).)

For over forty years the courts have consistently held that an accurate and stable project
description is a bedrock requirement of CEQA—the sine qua non (that without which there is
nothing) of an adequate CEQA document:

Only through an accurate view of the project may affected outsiders and public
decision-makers balance the proposal’s benefit against its environmental cost,
consider mitigation measures, assess the advantage of terminating the proposal
(i.e., the “no project” alternative) and weigh other alternatives in the balance. An
accurate, stable and finite project description is the sine qua non of an informative
and legally sufficient EIR.

(County of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185 at 192-93.) CEQA therefore
requires that an environmental review document provide an adequate description of the project to
allow for the public and government agencies to participate in the review process through
submitting public comments and making informed decisions.

Lastly, CEQA requires that an environmental document include a description of the
project’s environmental setting or “baseline.” (CEQA Guidelines § 15063(d)(2).) The CEQA
“baseline” is the set of environmental conditions against which to compare a project’s
anticipated impacts. (CBE v. SCAQMD, 48 Cal.4th at 321.) CEQA Guidelines section 15125(a)
states, in pertinent part, that a lead agency’s environmental review under CEQA:

...must include a description of the physical environmental conditions in the
vicinity of the project, as they exist at the time [environmental analysis] is
commenced, from both a local and regional perspective. This environmental
setting will normally constitute the baseline physical conditions by which a Lead
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730 [project proponent’s agreement to a mitigation by itself is insufficient; mitigation measure
must be an enforceable requirement].) Similarly, a CEQA lead agency may not rely on
mitigation measures to reduce a project’s impacts if the measures are not enforceable. (/d.)
Because the proposed CAP strategies are not formally adopted by the IS/MND as mitigation
measures, there 1s no guarantee that they ‘“would be implemented, monitored, and enforced” at
the Project site.

An EIR 1s therefore required to evaluate the Project’s likely energy impacts, including by
providing a more detailed quantitative analysis of the Project’s planned use of renewable and/or
fossil-fuel-derived energy resources. Legally enforceable mitigation measures must also be
properly adopted to reduce the Project’s likely energy impacts.

For the foregoing reasons, the IS/MND for the proposed Project fails to comply with
CEQA. Substantial evidence supports a fair argument that the Project may have significant
impacts on biological resources and energy. Moreover, the [IS/MND failed to adequately
investigate baseline conditions or mitigate the Project’s likely impacts. SAFER therefore
respectfully requests that you decline to adopt the IS/MND and instead undertake the necessary
efforts to prepare an EIR for the proposed Project. Thank you for considering these comments.





