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envirommental consequences of their decisions belore Lthey are made. Thus, the 15112
prolects nol only Lthe environment but also informed self-government. ™17 The ETR
has been deseribed as "an environmental "alarm bell’ whose purpose it is to alart the
public and its responsible officials to environmental changes before they have
reached ecological points of no return.™'#

Second, CKOQA directs public agencies Lo avoid or reduce environmaontal
damage when “leasible” by requiring consideration of onvironmentally superior
allernatives and adoplion of all leasible mitigation measures. 2 The EITL serves to
provide agencies and the publie with information about the environmental impacts
of a proposed project and to “identify wayvs that environmental damage can be
avoided or sipnificantly reduced.”®® If the project will have a significant effect on
the environment. the agency may approve the project only if it finds that it hns
“eliminated or substantially lessened all sipnificant effects on the environment
where feasible” and that any unaveidable significant effects on the envivolunent are
“aepaplable due Lo overriding conenrns. "2

While the courls review an EIR using an "abusce of diseretion” standard. "the
reviewing court is nof. to ‘unecritically rely on every study or nnalysis presented by a
project proponent in support of its position. A clearly inadeguaie or unsupported
study is enHtled to no judicial deference.”** As the courts have explained, “a
prejudicial abuse of diseretion oeceurs “if the [ailure to include relevant information
precludes infoarmed decision making and informed puoblie participation, thereby
Lthwearting Lthe statutory goals ol the BIR procoss "R Further, “an ageney may albuse

prublie in general with detailed infoemation abowg Lhe effect [that] B proposed propect is likely to have
v Lhe environ ment; [o sl ways in which Lhe signifieant edleels of sueh o peajeel miglit be
ninimzed; and to indicate alternetives o such a poyeat.’y,

T Citizens of Gofeta Valley o Board of Supervisors (19907 52 Jal 4d HHS, o6,

1§ Herkeley Keep Jets Over the Houy v, fd. of Port Coaon'es, (20013 81 Ol Appcith 1344, 1551

{“ Hepheley Jotd' ) Coundy of Inyo v, Yorty (1975) 52 Cal App.5d 795, 810,

B4R § 15002s)2) and (3); see alsa Derfeley Jets, 01 Cal. App.4th at 1554; Citizens of Goleta
Vialley, 12 Cal Bd ar 564,

SCLATOR g TRON2(ak )

I PR § 21081 14 COR § 15002062 (ARB).

S Berheley Jets, 91 Cal Appdth at 18585 (cmphasis added), quoting, Laurel Heights Inpmvement
Assn, v, Regents of University of California (1985 47 Zal.2d 374, 341 409, fn. 1.

= Pupheley ddets, 91 Cal Appolids al 1355, San Joaguin Rapier/ Wildiife ftescue Canter v, Cuunly uf
Stanisfars (1994} 27 1al App.4th 713, 722; Galanfe Vineyards v, Monterey Peninsula Water
Maragemend Dist, (1997 50 Cal Appaath 1109, 1117, Comdy of Amador 0, Bl Doradn Conntty Water
Ageney (1899} 76 Cal App-llh 931, 816,
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requesting all records relerencet andd relicd apon in the DPETR 2T and more
Largeted requests for the undoerlying data.5®

As Dr. Smallwood explains, the DPEIR "inadequately discloses the
mathodological dotlails of one the most important sieps loward characterization of
the exisling envirenmental setting. which is one of CEQA's important objectives. ™™
Absent the methodological datla supporting the genoral biological surveys, the
DPEIM s analysis of the existing environmental setting for special-status species is
not supporied by substantial evidence.

B. Substantial Evidence Shows the Existing Setting is More
Biologically Sensitive than [lisclosed and Analyzed in the DPEIR

The DI’EIR defines specinl-status species as those plants and animals listed.
proposed for listing, or candidates for listing as threatened or endangered by the
LI 8. Fish and Wildlife Serviee ('UUSFWS™) under the Federal Endangered Species
Avt ("ESAY); those listed or propused for listing as rarve. threatened. or endangered
by the (Ctalilornia Departinent of Fish and Wildlife ("CDFFW") under the Calilornia
Endangered Speries Act {*CESA"}: plants cecurring on lists 1B and 2 of the
(California Native Plant Seciety’s Inventory of Rare and Endanpgered Vascular
PPlants of California (CNI'S 2001); and animals designated as “Species of Special
Concern™ " However, the DIPEIR erroncously exeludes Birds of Conscrvaiion
Coneern ("BUC) (rom categorization as special-stalus wildlile.

The BCC is an effort by the UISFWS tn “udentily spedies, subspecies, and
populations of all migratory nongamo hirds that, without additional conservation
actions. are likely to become candidates for listing under the Endangered Species

#7 Liotter Brom Adame Broadwell Josoph & Cardozo w Las Vogenes Municipal Water Distriet,
Requasi fur ninadiate Access bo Dovwnends Relerenesd in Lhe Diralt Programmatie Kovirormmendtal
linpact Reporl - Pure Waler Progjecl (SCLHL No. 2021000157 (Aug. 31, 2092) frequesting “any aml all
documents referenced, ineorporated by veference, and relied upon in the Draft Program
Environmental Impaect Report preparad fr the [Mare Watar Mroject — Las Virgenes Triunfo™).

™ Kmail from (Oliver Slosser, Las Virgenes Municipal Waler Distriet w Satane Beoadwell Joseph &
Cardozo, RE: Public Records Act Request  Pure Water Projeet. Las Virgenes-Trinndia (SCH No.
202190167 tSept 19, 9022y fresponding to ABJT request for ' Reports generated velatod to the
genoral biclogiesl survovs conduected on Januwmy 13 and 14, 2022 K, Slosser respoended: T o
reporis were geperaled related to Lhe general biologiesl sumveys conducted on Janyary 13 and 11,
2022

e Smialiwood Comments, . 21,

DOPHIR, L B2
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The NPEIR sercens ool species rom further consideration it CNDDRH
avenrrence records do not exist within 5 miles of the Project. which incudes the
AWPT alternatives and the various pipeline routes 58 By relyving on CNDDB
records to determine species’ absences, the DPEIR misapplies the database, because
CNDDE was not designed Lo support absence delerminations or to sereen oul
species from characterization of g site’s wildlife community % As CDEFW notes in
the database guidelines | “|t]he ONDIDMS is a positive sighting databasc. [t does nol
predict where something may be found, [CTDTW] map occurrences only where we
have documentation that the species was lound at the site. There are many arcas ol
the state where no surveys have been conducted and therefore there is nothing on
the map. That does not mean that there are no special status species preseut.”™

Because the Western gull, the California thrasher and multiple other species
were not assipgned special status until 2021, these species would have lacked many
records in CNIXDB when the Notice of [’reparation was issued.”™ The lack of
CNIM3E records has noLhing Lo do wilh true geographic distribulions of Lthe species
alissue.™ And becanse negative findings arce nol reportod 1o CNDDE, it eannot
serve the basis for establishing the likelihood of & speces 1o occur in the Project
area {such as low occurrence likelihood).™ Therefore. the DI’"EIR’s reliance on the
CNIDDB to assert the absence of special status species in the enviromnental seiting
discussion is not supported by substantial evidence.

Dr. Smallwood observed a bat flying at the Project site. but the DPEIR fails
Lo meniion the oecurrence of bals, or the use of Lthe Projed. site as a wildlife corridor
for bats 1o forage. den. or roost. or seck out. wator.™ Dr. Smallweod opines that the
bal observed onsite was a Myotis.™ many of which are spedies thal aro "imperiled or
at high risk of imperilment” according to the Western Bat Working Group,? or
listed as special status by the 1.8, Forest Service and Bureau of Land

v Bmallwood Cummenis, po 28,
bl
T Id.; State of Calilornia Department of Fish and Same. Califorma Watural Diveraity Database,

L T O T I B AT, WPOVRuRY (U N IO

Lid.

P id.

“id, a1l

®1d. at 40,

o Wanteen Bat Working Cheowp, Speetes Matrix. Avnilable
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Mumnagement.?" In faul, all live ol the spedies of Myoiis in the Projedt area arc
ranked by the Western Bal Working Group as cither moderate or high priorily for
conservation.™ DBut. analysis of special-status bats was omitted froin the DPETR
despite the presence of special-status bats in the Project area, as evidenced by Dr.
Smallwood's observations. The DPEIRs failare to identify and analyze all speeial-
stalus wildlile that could potentially be impacied by consiruction and operation of
the Project renilers the DPIKIR inadequate as a matier of law, and renders the
conclusion that impacts to special-status wildlife are less than significant.
unsupporlad by substantial evidence.

Dr. Smallwood surveved the AWPF sites and observed 120 special-status
species of vertebrate wildlife, and anather 2 species of invertebrate wildlife.” The
DI'EIRs failure to diselose the existence of all special-status species on the Project
site prevents meaningful analysis of the ’roject’s environmental nnpacts, and is a
failure to proceed in the manner required by law. Moreover, the DIPEIH's discussior
ol the baseline conditions is not supporled by subsianiial evidenee. The DIPEIR
musl be revised and recirculated to sccarately disclose Lhe existing environmental
setting of the Project,

Y. THE DPEIR FAILS TO ACCURATELY ANALYZE, QUANTIFY,
AND MITIGATE POTENTIALLY SIGNIFICANT IMPACTS TO AIR
QUALITY

An EI must fully diselose all polentially significanl impacts of a0 Project and
implement all foasible mitigalion to reduce those impacts Lo less than signilicant
levels 8 Tha lead ageney's significance delermination with regard te cach impact
must be supportad by accurate seientific and factual data.® An ageney cannot
conclude that an impaet is less than significant unless it produces rigorous analysis
and concrete substantial evidence justifying the Anding.22 Here. the DPEIR fails ta
adequately analyze the Project’'s construction and operatienal emissions. in
violation of CEQA.

A by Wt WA mdetiiom M Ymariin WA b i UEL SI.H:‘('.iF‘S. A\'ﬂiiﬂbl"‘ :

sstern Bal Working Group, Spoces hatrc,
ast visited Oor, 7, 2022),

34 CR § 16121,
2 Td.§ 1hORA b,
2 Kings Connty Farar Hureon oo Honford (19501 221 Cal App &d 892, 752,
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Lthis inlormation, the DPEIR lacks substantial evidenee 1o conclude that impacts Lo
fish in Malibu Creek will be less than significant.123

Further, the DPEIR concludes that “the existing suboptimal physical habitat.
conditions are expected 1o continue in Malibu Creek. "7 Based on this, the BPEIR
illogically concludes that the Project would have less than signilieant impacts on
Southern Colifornia steelhoad and ils eritical habitat. 32 Not only will the Projoo
conlinue 1o result in suboptlimal conditions for steclhead, bul may exacerbate the
habitat vconditions lor stecthead resulting in a significant and unmitigated impact, Lo
the endangered Southern California steelhead,'® The DPEIR must be revised to
accurately analyze the potentially significant impacit to Southern Calilornia
steelhead.

B. The DIPEIR Fails to Accurately Analyze and Mitigate Potentially
Significant Impacts from Habitat Loss and Habitat Fragmentation

The DIPEIR identifies Four individual species and “|o]ther migralory birds™ as
gpocial-sialus spocieos with the polential to oecur in the Project arca 17 The DPEIR
claims that habitat loss from the development of the I'roject is not anticipated to
significantly impact special-status wildlife due to relatively low acreage. proximity
to existing development. and the amount of remaining suitable habitat in the
surreunding area.’™ As a result, the DPEIR concludes less than signilicant with
implementation of MM 5-2, which requires preconstruetion surveys for special -
slatus wildlilfe that potentially occur within the consiruction area 120 The DPEIR's
conclusnry discussion of hahital loss lacles any substantive discussion or analysis. in

viglation of (EQA.

As Dy, Smallwoaed explains, the hahitat loss associated with Project
construetion and operacion will be severe, significant, and remains unmitigated.
Dr. Smallwood ealeulated that construction and operation of the Agoura Road
AWDF would result tn an estimated loss of 114 hird nests, while construction and

PEDPKEIR, pob-28.

' Id.

e fd.

= Smallwood Comments. p. 92

wORPELR, po 526 Lo 527 (Coastal Calilbruia gualeateher, Coastal wlhiptail, Southern Califinida
leglese lizard, and Western Pand turtle).

1 OTRETR, Pl B-E6 to B27.

g,
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operation of the AWPI" would result in an estimated loss of 350 bird nests 180 Dr.
Smallwond concludes that construction of the proposed building at eather
alternative site would rosult in the average of at least a 33% reduction in the
abundance of each of the special-status species detected by Dr, Smallwood's team,
as well as ol ench of Lthe special-s1atis species not detected due Lo insulTicient
survey efforl 1

Regreltably, Dr. Smallwood concluded that few if any oak titinouse (a BCC-
desipnated species) would survive constraction of the Project or remain on the
Project site.’** The same would be true for California thrasher, Southern California
rufous-crowned sparrow, Nuttall's woodpecker and all of the other special-status
species. '™ Although the DPEIR acknowledges that the Southern California rufous-
crowned sparrow is a special-status species and has potential to oceur within the
PProject area.!'™ it does not discuss this speces in the impact analysis. 1%

The NPEIR also fails Lo analyze impacts causad by habivat fragmentation.
Habilat [ragimentation oceurs when large expanse of habital is translormed inlo a
number of smaller patches ol sinaller Lotal arca isolated from cach other by a matrix
of habits unlike the original.}® As Dr. Smallwood explains, the Project area is
undergoing severe habitat fragmentation, which poses the preatest threat to
wildlife conservation.'®” He found that the project would contribute further to
habital [raginenialion in an environmental selting in which wildlile would be
devastated by further habitut fragmentation 128

The TIPEIR lails to adequately analyze and mitigale the Project’'s umpacts
assoviated with habitat loss and habitatl fragmentation. awarding only three
conclusory senteuces to the habitat loss, and no discussion or analysis of habitat
fragmentation. The DPEIR must be revised and recireulated to adequately analyze

HAmallwoed Commoenis, p. 35,
181 fd, al fh,
= id, at 530,
122 14
S4DPRIR, p. B2, po Rl
WA al B-26 L B-2T.
U Jordan . Rogan, cot.al, Impsots of Hahlmt Losa a.ncl Fl"agnwmanun on Terrestrisl Biodiversity

SN I Ty T oo - ATl s Tl o - [N B, DU Rp R [ TSR S J W DU
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mitigation by requiring that the future plan establish suceess criteria. instead ol
expressly identifving the suceess criteria in measure, 12 The DPETR does not stale
why specifying the performance standards is impractical or infeasible.

The NDPEIRs [ailuze is similar Lo Preseroe WEHd Bantee v City of Sanitee. In
thatl case, a cily impermissibly delerred mitigation where the KIR did not state why
specilying performance stancdards lor mitigation measares “was inpractical or
inleasible a1 the Lhine the RIR was certified,”® The court determined that alihough
the vity must ullimately approve the miligation standards, this dees nol cure these
informational defects in the EIIL,'3 llere. the DPEIR's failure to specify
performance standards for the MM 5-2Z results in impermissibly deferred mitigation.
in violation of CEQA. The DPEIR must be revised and recirculated to adequately
mitigate IInpacts to palt trees and oak tree natural commuunties,

A case study firomn northwestern California similarly illustrates why caks
have difficulty regenerating on sites where oaks were removed. 1% The study
authors determined that deciducus oaks, particularly blue sak, required artilicial
plantings given shade and protecton from browsing for successful restoration. 90
Restoration of a site on the Sierra Foothill Range and Field Station where blue oaks
had been completely removed in the 1960s was finally successful after 2 attempts
were thwarted by grasshopper and rodent browsing.'®! The oak tree mitigation
plan should only include replanting il it also ineludes measures 10 ensure the Lrees
arc given shade and proteciion lromn browsing lor suceesstul restoration.

Maorcover, MM -1 and MM 5-2 docs not miligate impacts to special-status
species causad by habitat [ragmentation. MM 3-Z only requires preconsteuction
surveys lor the Coastal California Gnateatcher, special-status reptiles, and nesting
birds.’® While MM 5-2 may reduce the Project's construction-related impacts, it
does not reduce the habitat frampmentation impacts caused by operation of the

w5 DPIGIR, p. 533,

e Pregerve Wild Sandee, 210 Cal App.4th at @81

L/ 8

™ Beooks, {2nlin N Merenlender, Adina 8. 2001 fletermining the pottern of ook vdlund
regenemation for a deared watershed in northovest California: a necessary first step for restoration,
Restoration Eeology. &1k 1-12,

159 I,

W Pryer, Janel L, 2007, Quercis dowglasii Pive Blfectis Information System, LS, Departnent of
Mpmculivee, Forest Service, Recly Mountain Regearch Gration, Fie Gmences Labovatory  Aveilable
at; httpsihwww. fs fed usfdatabasefeis/plants/trestquedon/all htmi.

DPRIR, p. B-B2 e B-GS.
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projects pending and unier eonstruction in the Project vicinity in Thousanil
Daks.20! Venptura Counly, 22 and Los Angceles County,

When using a list approach, the ETR should define the relevant area affected
and provide a reasonable explanation for the geographie limitation usced #%7 The
I3PKIR fails to provide a reasonable explanation of the geographic imitation used in
the DPEIR, and states Lthal the comulalive impact analysis focuses only “on
construction of Pure Waler Project, features because construction impacts are the
mosl common and widesproad impacts expocted to oceur aver the long project
implementation period,™®! This analvsis does not satisfy the purpose of the CE&GA
requirement to include an analysis of cumulative impacts. An analysis of Project
elements is reqguired to be included in the DIPEIR, but the CEQA Cuidelines alse
requires analysis of past, present. and probable future projects producing related or
cumulative impacts, ineluding, it necessary, those projects outside the control of the
agency.2® The DI’EIR omits this analysis in violation of CEQA. The DIPEIR must
be revised and recirculated Lo adequately analyze the comalative bmpacts
associaled with the Project.

B. The DPEIR Fails to Adequately Analyze Cumulative Biclogical
Impacts

The DPEIR concludes there would be a significant cumulative eflect 1o
biolagical rosourees, but then Mnds that the Project’s cumulative contribulion Lo
biological rosources nnpacts would be reducod to less than cumulatively
eomstderable level with implementation of MM 5-1 through 5-4.205 The DPEIRR
itnproperly limited the scope of the cumulative impacl analysis by lailing to smaller
projects with similar impacts on biological resources. For example, as discussed in
Saction [TILAX1), the DPEIR erroneously piscemeals the SFAP from the DPEIR
which prevants a meaningful analysis ef impacts on special-status fish, As a result,
the Project’s cumulative impaets ou special-status fish remain significant and
unmitigated.

AR TR KPR ) L N AU N T SUURPY NGy O PRI DOR.PUR & TR L SR O P T KIL JSuu ) By Uy [

. . w fSeldne
Fross, 37th ed, 2020 p, 181
{4 DPEIR, p. 18-2,
W14 20R § IRTA
HDPEIR, o 1848
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Thank you for your attention to these comments. Please include them in the
record of praceedings for the Project.

Sincerely,

nenlah D. Federman

Attachments
KDF:acp

480501 2acp
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