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CEQA is that the Legislature intended the act to be read so as to afford the fullest possible
protection to the environment within the reasonable scope of the statutory language.”
Communities for a Better Environment v. Calif. Resources Agency (2002) 103 Cal. App. 4th 98,
109.

CEQA has two primary purposes. First, CEQA is designed to inform decision makers and
the public about the potential, significant environmental effects of a project. 14 Cal. Code Regs.
(“CEQA Guidelines™) § 15002(a)(1). “Its purpose is to inform the public and its responsible
officials of the environmental consequences of their decisions before they are made. Thus, the
EIR ‘protects not only the environment but also informed self-government.’” Citizens of Goleta
Valley v. Board of Supervisors (1990) 52 Cal. 3d 553, 564. The EIR has been described as “an
environmental ‘alarm bell” whose purpose it is to alert the public and its responsible officials to
environmental changes before they have reached ecological points of no return.” Berkeley Keep
Jets Over the Bay v. Bd. of Port Commrs. (2001) 91 Cal. App. 4th 1344, 1354 (“Berkeley Jets™);
County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810.

Second, CEQA requires public agencies to avoid or reduce environmental damage when
“feasible” by requiring “environmentally superior” alternatives and all feasible mitigation
measures. CEQA Guidelines § 15002(a)(2) and (3); see also, Berkeley Jets, 91 Cal. App. 4th
1344, 1354; Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564. The
EIR serves to provide agencies and the public with information about the environmental impacts
of a proposed project and to “identify ways that environmental damage can be avoided or 0-3
significantly reduced.” CEQA Guidelines §15002(a)(2). If the project will have a significant Cont.
effect on the environment, the agency may approve the project only if it finds that it has
“eliminated or substantially lessened all significant effects on the environment where feasible”
and that any unavoidable significant effects on the environment are “acceptable due to overriding
concerns.” Pub. Res. Code § 21081; CEQA Guidelines § 15092(b)(2)(A) & (B). The lead agency
may deem a particular impact to be insignificant only if it produces rigorous analysis and
concrete substantial evidence justifying the finding. Kings County Farm Bureau v. City of
Hanford (1990) 221 Cal.App.3d 692, 732.

The EIR is the very heart of CEQA “and the integrity of the process is dependent on the
adequacy of the EIR.” Berkeley Jets, 91 Cal. App. 4th 1109, 1355. CEQA requires that a lead
agency analyze all potentially significant environmental impacts of its proposed actions in an
EIR. Pub. Res. Code § 21100(b)(1); Guidelines § 15126(a); Berkeley Jets, 91 Cal.App.4th 1344,
1354. The EIR must not only identify the impacts, but must also provide “information about how
adverse the impacts will be.” Santiago County Water Dist. v. County of Orange (1981) 118
Cal.App.3d 818, 831. The lead agency may deem a particular impact to be insignificant only if it
produces rigorous analysis and concrete substantial evidence justifying the finding. Kings County
Farm Bureau, 221 Cal.App.3d 692, 732. “The ‘foremost principle’ in interpreting CEQA is that
the Legislature intended the act to be read so as to afford the fullest possible protection to the
environment within the reasonable scope of the statutory language.” Communities for a Better
Envt, 103 Cal.App.4th 98, 109.
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While the courts review an EIR using an “abuse of discretion” standard, “the reviewing
court is not to ‘uncritically rely on every study or analysis presented by a project proponent in
support of its position. A ‘clearly inadequate or unsupported study is entitled to no judicial
deference.’” Berkeley Jets, 91 Cal. App. 4th at p. 1355 (emphasis added) (quoting Laurel Heights
Improvement Assn. v. Regents of University of California (1988) 47 Cal. 3d 376, 391 409, fn.

12). As the court stated in Berkeley Jets:

A prejudicial abuse of discretion occurs “if the failure to include relevant
information precludes informed decisionmaking and informed public
participation, thereby thwarting the statutory goals of the EIR process.” (San
Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus (1994) 27
Cal.App.4th 713, 722; Galante Vineyards v. Monterey Peninsula Water
Management Dist. (1997) 60 Cal. App. 4th 1109, 1117; County of Amador v. El
Dorado County Water Agency (1999) 76 Cal. App. 4th 931, 946.)

More recently, the California Supreme Court has emphasized that:

When reviewing whether a discussion is sufficient to satisfy CEQA, a court must
be satisfied that the EIR (1) includes sufficient detail to enable those who did not
participate in its preparation to understand and to consider meaningfully the issues
the proposed project raises [citation omitted], and (2) makes a reasonable effort to
substantively connect a project's air quality impacts to likely health consequences.

Sierra Club v. Cty. of Fresno (2018) 6 Cal.5th 502, 510 (2018), citing Laurel Heights Cont.
Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 405. “Whether
or not the alleged inadequacy is the complete omission of a required discussion or a patently
inadequate one-paragraph discussion devoid of analysis, the reviewing court must decide
whether the EIR serves its purpose as an informational document.” Sierra Club v. Cty. of Fresno,
6 Cal.5th at 516. Although an agency has discretion to decide the manner of discussing
potentially significant effects in an EIR, “a reviewing court must determine whether the
discussion of a potentially significant effect is sufficient or insufficient, i.e., whether the EIR
comports with its intended function of including ‘detail sufficient to enable those who did not
participate in its preparation to understand and to consider meaningfully the issues raised by the
proposed project.”” 6 Cal.5th at 516, citing Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal.App.4th 1184, 1197. “The determination whether a discussion is
sufficient is not solely a matter of discerning whether there is substantial evidence to support the
agency’s factual conclusions.” 6 Cal.5th at 516. Whether a discussion of a potential impact is
sufficient “presents a mixed question of law and fact. As such, it is generally subject to
independent review. However, underlying factual determinations—including, for example, an
agency’s decision as to which methodologies to employ for analyzing an environmental effect—
may warrant deference.” Sierra Club v. Cty. of Fresno, 6 Cal.5th at 516. As the Court
emphasized:

[W]hether a description of an environmental impact is insufficient because it
lacks analysis or omits the magnitude of the impact is not a substantial evidence
question. A conclusory discussion of an environmental impact that an EIR deems
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significant can be determined by a court to be inadequate as an informational
document without reference to substantial evidence.

Sierra Club v. Cty. of Fresno, 6 Cal.5th at 514.

CEQA requires that an environmental document include a description of the project’s
environmental setting or “baseline.” CEQA Guidelines, § 15063(d)(2). The CEQA “baseline” is
the set of environmental conditions against which to compare a project’s anticipated impacts.
CBE v. SCAQMD, 48 Cal.4th at 321. CEQA Guidelines section 15125(a) states, in pertinent
part, that a lead agency’s environmental review under CEQA:

...must include a description of the physical environmental conditions in the
vicinity of the project, as they exist at the time [environmental analysis] is
commenced, from both a local and regional perspective. This environmental
setting will normally constitute the baseline physical conditions by which a Lead
Agency determines whether an impact is significant.

See, Save Our Peninsula Committee v. County of Monterey (2001) 87 Cal.App.4th 99, 124-125
(“Save Our Peninsula”™).

III.  DISCUSSION

A. The City Unduly Restrains the Project’s Alternatives and Their
Implementation and Fails to Adopt the Environmentally Superior
Alternative.

An EIR shall describe a range of reasonable alternatives to the project, or to the location of the
project, which would feasibly attain most of the basic objectives of the project but would avoid or
substantially lessen any of the significant effects of the project, and evaluate the comparative merits of
the alternatives. CEQA Guidelines § 15125.6. The analysis of project alternatives must contain a
quantitative assessment of the impacts of the alternatives. Kings County Farm Bureau v. City of
Hanford (1990) 221 Cal.App.3d 692, 733-73.

An overly narrow definition of project objectives renders the alternatives analysis
inadequate. To narrowly define the primary “objective” of the proposed project itself constitutes
a violation of CEQA since such a restrictive formulation would improperly foreclose
consideration of alternatives. See, City of Santee v. County of San Diego (1989) 214 Cal.App.3d
1438, holding that when project objectives are defined too narrowly an EIR’s treatment of
analysis may also be inadequate. As a leading treatise on CEQA compliance cautions, “[t]he case
law makes clear that...overly narrow objectives may unduly circumscribe the agency’s
consideration of project alternatives.” Remy, Thomas, Moose & Manley, Guide to CEQA
(Solano Books, 2007), p. 589.

CEQA prohibits a project sponsor from limiting its ability to implement the project in a way
that precludes it from implementing reasonable alternatives to the project. See Kings County Farm
Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 736 (alternatives may not be artificially limited

0-3
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by applicant’s prior contractual commitments that would prevent sponsor from implementing
reasonable alternative).

CEQA requires public agencies to avoid or reduce environmental damage when “feasible” by
requiring “environmentally superior” alternatives and all feasible mitigation measures. CEQA
Guidelines § 15002(a)(2) and (3); See also, Berkeley Jets, 91 Cal. App. 4th 1344, 1354; Citizens of
Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564. The EIR serves to provide agencies
and the public with information about the environmental impacts of a proposed project and to “identify
ways that environmental damage can be avoided or significantly reduced.” CEQA Guidelines §
15002(a)(2). If the project will have a significant effect on the environment, the agency may approve
the project only if it finds that it has “eliminated or substantially lessened all significant effects on the
environment where feasible” and that any unavoidable significant effects on the environment are
“acceptable due to overriding concerns.” Pub. Res. Code § 21081; CEQA Guidelines § 15092(b)(2)(A)
& (B). A “feasible” alternative is one that is capable of being accomplished in a successful manner
within a reasonable period of time, taking into account economic, environmental, legal, social and
technological factors. Pub. Res. Code § 21061.1; CEQA Guidelines § 15364.

The lead agency is required to select the environmentally preferable alternative unless it
is infeasible. As explained by the Supreme Court, an environmentally superior alternative may

not be rejected simply because it is more expensive or less profitable:

. . . . 0-4
The fact that an alternative may be more expensive or less profitable is not sufficient to Cont.

show that the alternative is financially infeasible. What is required is evidence that the
additional costs or lost profitability are sufficiently severe as to render it impractical to
proceed with the project.

Citizens of Goleta Valley v. Bd. of Supervisors (1988) 197 Cal.App.3d 1167, 1180-81; see also,
Burger v. County of Mendocino (1975) 45 Cal.App.3d 322.

In addition, an environmentally superior alternative may not be rejected because it does not
meet all of the Project’s objectives. Inconsistency with only some of the Project Objectives is not
necessarily an appropriate basis to eliminate impact-reducing project alternatives from analysis in an
EIR. CEQA Guidelines § 15126.6(c), (f); see also Watsonville Pilots Assn. v. City of Watsonville
(2010) 183 Cal.App.4th 1059, 1089.

The objectives identified in the DEIR essentially limit the alternatives to the proposed project.
The objectives include the project having to be a logistics center and to satisfy the demand for a
logistics center. DEIR, p. I1I-26. As a result, no other use consistent with the General Plan and the
current zoning is considered. The objectives to “redevelop and maximize the buildout potential” and to
“[c]onstruct an infill development of up to approximately 500,000 square feet” unduly prohibit
consideration of a more modest sized project, one that does not require demolition of the existing
facility, or a different industrial use with less air quality, greenhouse gas (“GHG”), and transportation
impacts. Id. See Milpitas Code of Ordinances, § XI-10-7.02.

The DEIR prepared for the Project only considers a no project alternative and an alternative
with a 25 percent reduction in building area compared to the proposed Project. DEIR, pp. VI-5, VI-10.
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54. The model assumes the Project’s wastewater would be treated 100% aerobically and the
justification provided for the changes is: “Water treatment in this area does not include septic
tank or lagoons.” Id. at 5, 46. However, this justification is incorrect for two reasons. First, the
DEIR fails to provide a source or substantiate the claim that wastewater treatment does not
include septic tanks or lagoons. Ex. B, p. 14. Second, review of the City’s website demonstrates
that wastewater is treated at the City of San Jose wastewater treatment facility. /d. However, the
City of San Jose’s website demonstrates that anaerobic digestion in septic tanks is part of the
wastewater treatment process. /d. at 14-15. As such, the model is incorrect in assuming that
100% of the Project’s wastewater would be treated aerobically and the models may
underestimate the Project’s greenhouse gas emissions and should not be relied on to determine
the Project’s significance.

D. The Project Will Have a Significant Impact on Human Health.

1. The DEIR lacks substantial evidence to support its finding that the
Project’s emissions will not cause a significant health impact.

The DEIR incorrectly concludes that the Project will have a less-than-significant health
risk impact. See DEIR, p. IV.B-30. Specifically, the DEIR states, “the Project’s emissions of
DPM and PMz s during construction and operation would have a less-than-significant cumulative
impact on nearby sensitive receptors; therefore, no mitigation measures are required.” Id. at
IV.B-29. However, as SWAPE explains, the DEIR’s analysis of the Project’s health risk impacts,
as well as the subsequent less-than-significant impact conclusion, is incorrect for two reasons.
Ex. B, p. 18.

First, the DEIR indicates that the Project’s exhaust PM1o emissions were assumed to be
diesel particulate matter (“DPM”), but the exhaust PM1¢ emission rate utilized in the Project’s
health risk assessment (“HRA”’)) does not match the exhaust PMjo value reported by the
Project’s CalEEMod output files. /d. Both the DEIR and the “Health Risk Assessment
Parameters and Results” section of Appendix F fail to explain how the exhaust PM1o was
calculated otherwise. 1d.

Second, the DEIR’s claim that the Project’s health risk impacts would be less than
significant because the Project’s estimated cancer risk would not exceed the Bay Area Air
Quality Management District (“BAAQMD?”) threshold of 100 in one million for cumulative
sources is incorrect. /d. The BAAQMD provides both an individual project cancer risk threshold
of 10 in one million and cumulative threshold “for all local sources” of 100 in one million. As
such, the Project’s construction-related and operational cancer risks should have been summed
and compared to the BAAQMD threshold of 10 in one million for individual projects. /d. By
incorrectly comparing the Project’s cancer risk to the BAAQMD threshold of 100 in one million
for all local sources, the DEIR fails to adequately evaluate the Project’s potential health risk
impacts. /d.

With the above inaccuracies, the DEIR’s conclusion that the Project will not result in a
significant impact on human health is not supported by substantial evidence.

0-17
Cont.
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2. SWAPE conducted a screening-level health risk assessment that
indicates a significant health risk impact.

SWAPE prepared a screening-level HRA to evaluate potential impacts from Project
construction and operation. SWAPE used AERSCREEN, the leading screening-level air quality
dispersion model. Ex. B, p. 18. SWAPE used a sensitive receptor distance of 225 meters to
represent the maximally exposed individual and analyzed impacts to individuals at different
stages of life based on OEHHA and BAAQMD guidance utilizing age sensitivity factors. /d. at
19-21.

SWAPE found that the excess cancer risk for children and infants over the course of
Project construction and operation are approximately 27 and 29 in one million, respectively. /d.
at 21. Moreover, the excess lifetime cancer risk over the course of a residential lifetime is
approximately 60 in one million. /d. The risks to children, infants, and lifetime residents all
exceed the BAAQMD’s threshold of 10 in one million. SWAPE’s analysis constitutes substantial
evidence that the Project may have a significant health impact as a result of diesel particulate
emissions. The City must prepare a revised EIR with an HRA which makes a reasonable effort to
connect the Project’s air quality emissions and the potential health risks posed to nearby
receptors in order to evaluate the Project’s health risk impact and to include suitable mitigation
measures.

E. The DEIR’s Discussion of the Project’s GHG Impacts is Insufficient and Not
Supported by Substantial Evidence.

SWAPE’s review of the EIR’s discussion of the Project’s GHG emissions has identified a
number of flaws in the EIR’s analysis. These include concerns stemming from the
unsubstantiated inputs to the air modeling. Ex. B, p. 23. Second, the DEIR relies on an incorrect
quantitative GHG threshold. /d. The DEIR relies on the “Interim 2030 GHG Threshold” of 2.9
MT CO,e/SP/year. DEIR, p. IV.C-19. However, instead of calculating its own threshold, the
DEIR should have relied on the AEP’s “2030 Land Use Efficiency Threshold” of 2.6 MT
COze/SP/year, which is widely utilized by projects within the BAAQMD. Ex. B, p. 23.

Third, although the DEIR concludes that the Project’s GHG emissions will be significant
and unavoidable, SWAPE points out a long list of mitigation measures that were not considered
or required by the EIR. See id. at 28-35. An agency may adopt a statement of overriding 0-20
considerations only affer it has imposed all feasible mitigation measures to reduce a project’s
impact to less than significant levels. CEQA Guidelines §§ 15126.4, 15091. CEQA prohibits
agencies from approving projects with significant environmental impacts when feasible
mitigation measures can substantially lessen or avoid such impacts. Pub. Res. Code § 21002. As
explained in CEQA Guidelines section 15092(b)(2), an agency is prohibited from approving a
project unless it has “[e]liminated or substantially lessened all significant effects on the
environment where feasible.” The City cannot proceed with adopting a statement of overriding
considerations for the Project without first identifying and discussing all of the feasible
mitigation measures to address the Project’s GHG impacts. Prior to approving the Project, the
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