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Sheila Mauwtz, City Clesk

City ClerkRecords Managewent
Departiment

City of Ontario

303 East B Sueet

Ontario. CA 91764
recordsmanagement@ontanoca. gov

Re:  Tovota Ontario Business Park Specific Plan Amendment (PSP A19-004);
PLANNING COMMISSION AGENDA ITEMF (April 28, 20203

Honorable Members of the Planuing Conunission and Director Wahlstrom:

1 am: wniting on bebalf of the Supporters Alliance for Fnvironmental Responsibility
("SAFER") and its members living or working in and around the Ciry of Ontario conceming the
Toyota Ontario Business Park Specific Plan Amendment (PSPA19-004} and the Addendum to
The Ontarie Plan (File No. PGPA06-001) Environunental Impact Report (SCH# 2008101140)
(*TOP EIR"). certified by City Council on January 27. 2010,

The City of Ontario (“City™) has received an application (PSPA19-004) from MIG. Inc.
to ammend tie Toyota Ontario Business Park Specific Plan to revise the cwrrent land use district
covermg Planning Area 1. Irom Office/Research & Development (Office’R&D) o Indusirial
Mixed Use. allowing for both Office'R&D and warehonse:distribution manufacruring land uses
on the site. Planninp Area 1 is approximately .4 acres iu size and is located at the northwest
corner of the Specific Plan area. The City has received another application (PDEV19-042) from
MIG. Ine. to construct rwo indusmial buildings totaling 169.573 square feet in Planning Area } in
the nortlivvest comer of the Specific Plan ares.
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Rather than conducting the whole of the Project, mcluding the developiuent of the rwo
indusirial buildings. the City has conducted environmenial review by prepasing an Addendum to
the 2010 TOP EIR. The Addendn makes no refercnce to the propased hwo buiding industrial
developuient for the site nor does it make reference 1o the environmental impact report (“EIR™)
certified specifically for the Toyota Ontario Business Park in 1993, By proceeding in this
manner, the City has violated CEQA s prohibition against piecemealing and has improperly
applied the addendwn provisions of CEQA Guidelines 15164. As such, the Planning
Conunission should refrain from recommending approval of the Addendum untit the deficiencies
described below are remedied.

LEGAL STANDAI

CEQA contains a strong presuniption in favor of requinng a fead agency to prepare an
EIR. Tlus presumption ts reflected in the fair arpument standard. Under that standard. a lead
apency must prepare an E[R whenever substantial evidence in the whole record before the
agency supports a fair arguntent that a project wnay have a sipnificant effect on the enviromuent.
{Pub. Res, Code § 21082.2: Laurel Heights hnprovement Ass'n v. Regents of the Universiry of
California (1993) (“Laurel Heights IT"} 6 Cal.4th 1112_ 1123: No Qil, Inc. v. City of Los Angeles
(1974) 13 Cal.3d 68. 75. 82: Qnail Botanical Gardens v. City of Encinitas {1994} 29 Cal.App.4th
1597, 1602)

CE¢ ig 2

The courts have repeatedly held that “an accurate. stable and finite project deseription is
the sine qua non of an informative and legally sufficient [CEQA documeni}.” (County of Inyo 1.
City of Los Angeles (1977} 71 Cal. App.3d 185, 193.) Thus. CEQA mandates *1hat esvirommental
considerations do not become submerged by chopping a large project nto many little ones -~
cach with a miniieal potential impact en the environment - which cummilatively may have
disastrous consequences.” (Bezung v. LAFCO (1975) 13 Cal.3d 263, 283-84; City of Santee v.
County of San Diego (1989) 214 Cal.App.3d 1438. 1452.) Before undertaking a project. the lead
agency must assess (he environmental impacts of all reasonably foresceable phases of a project
and a public agency wnay not segment a larpe project wnto two or more smaller projects iu order to
mask serions environmental consequences. As the Court of Appeal stated:

The CEQA process is intended to be a careful examination. fully open to the public.
of the environmental consequences of a piven project, covering the eutire project,
from start to finish. . . the purpose of CEQA is not to generate paper. but to comps!
governmtent at all levels to make decisions with environmental consequences in
tnd.

(Natural Resources Defensa Council v. City of Las Angeles (2002) 103 Cal.App.4th 268. 271
[enphasis added]). Sioilarly. au initial stady must consider the “whole of an action.” {14 Cal.
Code Regs § 15378(a).) That ineans:
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[T]he environmental review accompanying the first discretionary approval must
evaluate the impacts of the ultimate development awthorized by that approval. ...
Even though further diseretionary approvals may be required before development
can occur. the agency’s environmental review must extend to the development
envisioned by the imtial approvals, It is irrelevanr that the developmient may not
recerve all necessary entitlements or may not be boilt. Piecemeal environmental
review that iguores the environmenral impacts of the end result will not be
permitted.

( Kasika er al., Practice Under the California Environnental Quality Act. § 6.52. p. 298
{emphasis added].}

Prepavation of an Addendum Under CEQA

The City relies on CEQA Guidelines §§ 15162 and 15164 to claim thai no CEQA review
is required. The conrt of appeal recently stated, “{t)lte addendum is the other side of the coin
from the supplement to an EIR. This section provides an intexpretation with a label and an
explanation of the kind of document that does not need addittonal public review.” (Save Our
Heritage Org. v. City of San Diego (2018) 28 Cal. App 5th 636. 665.) ~Tt st be remembered
that an addenduun is prepared where *(2) Oniy minor technical changes or additions ave
necessaty (o make the EIR under consideration adequate under CEQA; and (3) The
changes to the EIR made by the addendumn do nat raise important new issues about the
significant effects om the environment.’ (/4. [quoting Fund for Envti. Def v. County of Orange
(1988} 204 Cal. App.3d 1538. 1553, [quoning [Guidelwe] § 15164 (r)]] [emphasis added])

The key point 1s that an addendum is only allowed when an EIR has already been
prepared for a particular project. and minor modifications are made to that project. (Friends of
Coll. of San Mateo Gardens v. San Mateo County Coty. Coll. Dist, ¢ “San Mareo Gardens™)
(2016} 1 Cal.5th 937. 960.} The gencrat plan is not the same project as the Toyota Ontario
Business Park Specific Plan. so the addendum provisions do not even apply. If a later project is
ontside the scope of the program. then it is treated as a separate project and the plan EIR may not
be relied upon in further review. (Sierra Club v. County of Sonama (1992} 6 Cal. App.4th 1307.)

Section 15164(a) of the State CEQA Guidelines states that “{t]he lead agency or a
respousible agency shall prepare an addendum to a previously cemified EIR if some changes or
additions are necessary. but none of the conditions deseribed in Section 15162 calling for
preparation of a sobsequent EIR have occurred.” (14 CCR § 15164(a).) Prsuant to Section
15162(a) of the State CEQA Guidelines, “[wihen an EIR has been certified or a negative
declaration adopted for a projeet, no subsequent EIR shall be prepared fov rhar projecr”
unless the agency determines one or more of the following exists:

(1) Substautial changes are proposed in the project which will require major revisions
of the previous EIR or negative declaration due to the involvement of new
significant enviromuental effects or & substantial increase in the severity of
previoushy identificd siguificant effects:
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{2 Substantial changes occur with respeet t the cirenmstances under which the
praject 1s wndertaken which will require major revisions of the previous EIR or
Negative Declaration duc o the involvement of new significant environmental
eflects or a substantial increase in the scvenity of previously identified significam
effects: ar

{3) New information of substantial imponance, which was not known and could not
have been known with the exercise of reasonable diligence at the time the
previous EIR was certified a5 complete or the negative declaration was adopied.
shows any of the following:

(A) The project will have one or more significant effects not discussed in the
previous FIR or negative declaration:

(B} Significant effects previously exanumed will be substautially ruore severe than
shown m the previous EIR; .

(C} Mitigation measures or alternatives previously found not to be feasible would.
in fact, be feasible and would substantially reduce one or more significant
effects of the project. but the projeet proponents decline to adopt the
ntigalion ineasure or alteruarive: oy

(D} Mitigation measures or altematives which are considerably different from
those analyzed in the previous EIR would substant:ally reduce one or move
siguificant effects on the environment. but the project proponents decline to
adnpt the mitigation measure or aliemative.

(14 CCR § 15162(a) [ewiphasis added).)

Tiering Under CE{

CEQA permits agencies to “tier” EIRs. in which general matter and environmental
effects are considered i an EIR “prepared for a policy. plan, program or ordinance followed by
narrower or site-specific [EIRs] which incorporate by reference the diseussion in any prior [EIR]
and which concentrate on the enviromnenial effects which (2) are capable of being mitigated, or
{b) were not analyzed as signiticant efiec1s on the eovironment in the prior [EIR]™ (Cal. Pub.
Res. Code ("PRC™) § 21068.5.) “[Tjiering is appropriate when 1t helps a public agency to focus
upon the issues npe for decision ar each leve! of environmental review and in order to exclude
dnplicative analysis of environmental effects examined in previous [EIRs].” (fd. § 21093 ) The
mitial general policy-oriented EIR 1s called a programmatic EIR (“PEIR™) and offers the
advantage of allowing “the lead agency to consider broad policy alternatives and program wide
mitigation measures at an early time when the agency has greater flexibility 10 deal with basic
preblems or cumnlative impacts.” (14 CCR § 15168(a).) CEQA regulations strongly promote
tiering of EIRs. stating that “[EIRs) shall be tiered whenever feasible. as determined by the lead
ageney.” (PRC § 21093.)

“Later activities in the program must be examined in light of the program EIR to
determine whether an additional environmental dociument must be prepared.” (14 CCR §
15168(c).) The first consideration is whether the activiry proposed is covered by the PEIR. (Jd. §
15168(c}(2). 1 If a later project is outside the scope of the program. then it is treated as a separate
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project. allowing an agency to avoid preparing a “subsequent FIR . . for thar project” vnless
one or more of the listed conditions apply. {Jd. femphasis added].)

Here. the City has been clear that it is considering an amendinent to the 95.35-acre
Toyota Ontaric Business Park. The 2010 TOP EIR 1s not an EIR that was prepared for the
Toyota Ontario Business Park and. as such. the City®s reliance on it 1s misplaced. The ETR that
was prepared for the project which is now being amended i the 1993 Toyota Specific Plan EIR.
As such, if the City wants to proceed under the addendwn provisions of CEQA Guidelines 15162
and 15164, the Ciry mwust conduct the analysis by comparing the proposed industrial
development to the 1993 Toyota Specific Plan FIR.

Under the proper analysis. the Ciry must address whether the proposed indusirial
development requires major revisions of the 1993 Toyota Specific Plan EIR. whetlier the
proposed industrial development involves any new significant effects or increases in effects that
were not analyzed in the 1993 Toyota Specific Plan EIR. and whether there is any new
information regarding the impacts of the proposed industrial development and feasible mitigation
measwes that were not considered in the 1993 Toyota Specific Plan EIR. Until the City
cowmpares the proposed industnal development to the 1993 Toyota Specific Plan EIR. the
Planning Commission must refrain frous recommending approval of the Project.

IV, THE( 5k ON THE 2010 TOF EIR 1S IMPROPER

L addition to the reasons discnssed ahove. the City’s reliance on the 2010° P EIR is
fuudamentally inadequate for the reasons discussed below,

It has long beew established that a General Plan EIR is not a project-specific EIR and
docs not elininate the need 1o prepare project-specific EIRs for particular projects.
(Environmental Planning & Information Council v. County of E! Derado (19821 131 Cal.App.3d
350: Woodward Port Homeowners Assa., Inc. v. City of Fresno (2007) 149 Cal. App. 4th 683.
698}, The Generall n EIR siniply does not analyze the specific impacts of specific projects,

The Cury may not rely on the 2010 TOP EIR for several reasons. including but not limited
10. the tollowing:

1. The 2016 TOP EIR did not analyze this Project. Tt conducted only very broad
program level analysis and did not analyze Project-level mmpacts. A prior CEQA
document may only be used for a larer projeet that is “essentially the same project™ as
was analyzed in the pror document. (Sierra Club v. County of Sonomg (1992) 6

Cal App.4th 1307. 1320))

The 2010 TOP EIR inciuded many nutigation measures that were never implemented.
including traffic mitigation ineasures. Since the City has failed to implement the
mitigation measures required by the 2010 EIR, it may not now rely on that doeument.
(see Karzeff v. Dept. of Forestry (2010) 181 Cal.App.4th 60L. 611. 614: Lincoln Place
Tenants v. City of Los Angeles (2005) 130 Cal App.Ath 1491, 1507 n22)

[ 1]
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