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Mitchell M. Tsai, Attorney 
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(Note: In an effort to conserve resources, Exhibits A and B and the AERSCREEN and CALEEMOD Models contained in Exhibit C 
attached to Comment Letter No. 1 are not included below; the entire Letter is attached electronically to these Responses) 
 

 

P: (626) 381-9248 
F : (626) 389-5414 
E : mitch@mitchtsailaw .com 

e 
Mitchell M. Tsai 

Attorney At Law 

VIA HAND DELIVERY, U.S. MAIL & E-MAIL 

February 26, 2020 

H and Delivered to February 26, 2020, City Council Hean·ng 
City Hall Council Chamber 
1515 Sixth Street 
Coachella, CA 92236 

Via E -Ma,J & U.S. Mail 
Luis Lopez , De velopment Services Dir ector 
Planning Di vision 
City of Coachella 
53990 Enterpris e Way 
Coachella, CA 92236 

Em: llopez@coachella.otg 

155 South El Molino Avenue 
Suite 104 

Pasadena , California 91101 

RE: Vista Del Agua Specific Plan and Final Environmental Impact Report (SCH # 

2015031003) 

Dear Honorable Mayor and City Council Members, 

On behalf of the Southwest Regional Council of Carpenters (" Commenters " or 

" Carpenters ''), my Office is submitting these comments on the City of Coachella's 

(" City" or "Lead Agency" ) Final Environmental Imp act Report ("FEIR '') (SCH 

No . 2015031003) for the Vista Del Agua Specific Plan, a proposed development of a 

maximum of 1,640 dwelling units including 1,026 single-family homes and 613 multi­

family dwelling units on approximately 275 acres and includes two commercial 

planning areas that total approximatel y 25 acres in addition to approximately 30 acres 

of open space . ("Project"). The Pro ject also proposes 29 acres of off-site 

infrastructure improvements. 

The required entitlements for the Pro ject include General Plan Amendment No. 14-01 , 

Specific Plan No. 14-01 , Change of Zone No. 14-01 , Tentati ve Parcel Map No. 36872, 

De velopmen t Agreement and Environmental Impact Report (EA No. 14-01.) (DEIR, 

P · 1-1.) 
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The Southwest Carpenters is a labo.r union .rep.resenting 50,000 union ca.rpenters in six 

states , includin g in sou thern California, and has a strong intere st in wcll-o.rdc.rcd land 

use planning and add.ressing the environmental impacts of development p.roject s. 

Commente.rs exp.ressly .rese.rve the right to supplement these comments at o.r prio.r to 

hearings on the Pro ject, and at any late.r hearings and p.roceedings .related to th.is 

Proj ect. Cal. Go v. Code § 65009(b ); Cal. Pub. Res . Code § 21177(a); Bakersfield Citizens 

fa r Local Control v. Bakersfield (2004 ) 124 Cal . App. 4th 1184, 1199-1 203; sec Galante 

Vinryards v. Monterry Water Di.rt. (1997) 60 Cal. App . 4th 1109 , 1121. 

Commentc.rs cxp.rcssly .rcsc .rvc th e right to supplement th ese comments at o.r prior to 

hearings on the Pro ject, and at any latc.r hearings and proceedings .related to th.is 

Project . Cal. Go v. Code § 65009(b ); Cal. Pub . Re s. Code § 21177(a); Bakersf:eld Citizens 

far Local Control v. Bakersfield (200 4) 124 Cal . App . 4th 1184 , 1199-1203 ; see Galante 

Vinryards v. M onterey Water Di.rt. (1997) 60 Cal. App. 4th 1109, 1121. 

Commente.rs incorpo.rate by refe.rence all comments .raising issues .rega.rc:ling the EIR 

submitted p.rio.r to certification of the EIR fo.r the P.roject. Citizens fa r Clean E nergy v Ciry 

of Woodland (20 14) 22 5 CA4th 173, 191 (finding th at any party who has ob jected to the 

Pro ject's environmental documentation ma y assert any issue timel y .raised by othe.r 

parties ) . 

Mo.rco vc.r, Commenter .requests that the Lead Agency p.rovid c notice fo.r any and all 

notices .rcfc.rring or .related to the P.rojcct issued undc.r the Califo.rni a En vironmental 

Quality Act ("CEQA ''), Cal Publi c Re sou.rces Code ("PRC '') § 21000 et seq, and the 

California Plannin g and Zonin g Law ("Planning and Zoning Law''), Cal. Go v' t 

Code §§ 65000-65010. California Publi c Resources Code Sections 21092.2, and 

21167(t) and Go ve.rnment Code Section 65092 .require agencies to mail such notice s to 

an y pe.rson who ha s filed a written .request fo.r them with the cle.rk of the agency 's 

governing bod y. 

I. EXPERTS 

Thi s comment lcttc.r include s comments from ai.r quality and greenhouse gas experts 

Matt H agemann , P .G. , C.Hg. and Paul Rosenfeld , Ph .D . concern ing the FEIR. TI1ci.r 

comments, attachments, and Curriculum Vitae ("CV' ') a.re attache d he.reto and a.re 

incorpo.rated he.rein by reference . 
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Matt Hagemarm , P .G ., C.Hg . ("M r. Hagemann ") has over 30 years of experience in 

en vironmental policy , contaminant assessment and remediation, stormwater 

compliance, and CEQA review. He spent nine years with the U .S. EPA in the RCRA 

and Superfund programs and served as EP A's Senior Science Polic y Advisor in the 

\Vestern Regional Office, where he identified emerging threats to groundwater from 

perchlorate and MTBE. While with EPA, 1-fr. H agemann also served as Senior 

Hydrogeologist in the oversight of the assessment of seven ma jor military facilities 

undergoing base closer . H e led numerous enforcement actions under provisions of 

the Resource Conservation and Reco very Act (RCRA ) and directed efforts to impro ve 

hyd rogeologic characterization and water quality monitoring. 

For the past 15 years, Mr. H agemann has wo rked as a founding partner with SWAPE 

(Soil / Water / Air Protection Enterprise ) . At SWAPE, Mr . Hagemann has developed 

extensi ve client relationships and has managed complex projects th at include 

consultation as an expert witness and a regulatory specialist, and a manager of pro ject s 

ranging from industrial sto rmwater compliance to CEQA review of impacts from 

haza rdous waste, air quality , and greenhouse gas emissions . 

Mr. H agemann has a Bachelo r of Arts degree in geology from Humboldt State 

University in California and a Masters in Science degree from California State 

University Lo s Angeles in California . 

Pa u l Rosenfeld , Ph.D . (" Dr. Ro senfeld" ) , is a principal environmental chemist at 

SWAPE . Dr. Ro senfeld has over 25 years' experience conducting environmental 

investiga tion s and risk assessments for evaluating impacts on human health , property, 

and ecological receptor s. His expertise focuses on the fate and transport of 

en vironmental contaminants, human health risks, exposure assessment, and ecological 

restoration . Dr. Ro senfeld has evaluated and modeled emissions from uncon ve ntional 

oil drilling operations, oil spills, landfills , boilers and inciner ators, process stacks, 

storage tanks, confined animal feeding operations, and many other industrial and 

agricultural sou rce s. Hi s pro ject experience ranges from monitoring and modeling of 

pollution sou rce s to eva luating the impacts of pollution on wo rker s at industrial 

facilities and re sident s in surrounding communities . 

Dr. Ro senfeld has investigat ed and designed remediation programs and ri sk 

assessm ent s for contaminated sites containing lead , he avy metals, mold, bacteria, 

particular matter, petroleum hyd rocarbon s, chlorinated solvents, pesticide s, radioactive 

waste, dioxins and furans, sem i- and vo latile organic compounds, PCBs , P AH s, 

1.9 

1.10 

1.11 

1.12 

1.13 



4 
 

City of Coachella - Vista de! Agua Specific Plan and Final EIR 
Febn -.uy 26, 2020 
Page 4 of 14 

pe rchlorate , asbestos , per - and po ly-fluoro~-y l substance s (PFOA / PFOS ), unu sual 

po lymer s, fuel oxygenate s (1ITBE ), among other po llutan ts, D r. Ro senfeld also h as 

experience evaluating greenhouse gas emi ssion s from variou s pro ject s and is an expert 

on the assessment of odo rs from industrial and agricultural sites , as w ell as the 

evalu ation o f odor nui sanc e impact s and technologies for abatement of odorou s 

emi ssion s. As a p rincipal scienti st at SW AP E , D r. Ro senf eld directs air dispersion 

modeling and expo sure assessm ent s. H e has serv ed as an expert wi tne ss and te stified 

about po llution sources causing nuisance and / or p ersonal in jury at dozen s of site s and 

h as testified as an expert witn ess on mor e than ten cases involving exposure to air 

contaminants from in du strial so urce s. 

D r. Rosenf eld ha s a Ph.D . in soil chemistry from the University of Wa shington , M .S. 

in environmental science from U .C. Berkele y, and a B.A . in environmental studies 

from U.C. Santa Barb ara. 

II. THE PROJECT WOU LD BE APPROVED IN VIOLATIO N OF THE 

CALIFOR N IA ENVI RONM EN T AL QUALITY ACT 

A. Backg!:oun d Concerning the California Environm ental Q uality Act 

CE QA ha s two basic pmposes. Firs t , CE QA is des igne d to info.rm deci sion-make.r s 

and th e pu blic about th e pot ential , significant environm enta l effect s of a pro ject . 14 

California Co d e of Regulatio n s ("CCR" or "CEQA Guidelines")§ 15002(a) (1) . " It s 

purpo se is to in fo.rm the pub lic and its re spo n sible official s o f the environmental 

co n sequence s of their dec ision s before the y arc made . Th u s, the EIR 'prote cts not o nly 

the environment but also informed self-gov ernment .' [Citation. ]" Citizens of Goleta 

Vallty v. Board of Supervisors (1990) 52 Cal. 3d 553, 564. The E IR has been de scribed as 

"an environmental 'ala.rm bell ' wh o se purpo se it is to alert th e pub lic and its 

re spons ible official s to environmental ch an ges before the y h ave reached ecological 

point s of no return ." Berkeley Keep Jets Over the Bqy v. Bd. of Port Comm'rs. (2001) 91 Cal . 

App. 4th 1344 , 1354 ("Berkeley Jets"); Co11nty of Inyo v. Y o,ry (1973) 32 Cal.App.3d 795, 

810. 

Second , CEQA dire ct s public agencie s to avoid o r reduce environmental dama ge when 

po ssible by requirin g altern ative s or miti gatio n me asure s. CEQA Guid eline s § 

15002(a)(2) and (3) . See also, Berkeley Jets, 91 Cal. App . 4th 1344, 1354; Citizens of Goleta 

Va llty v. Board of Supervisors (1990) 52 Cal.3d 553; La 11rel H eights Improvement A ss'n v. 

Regents of the University of California (1988) 47 Cal.3d 376, 400 . Th e E IR serv es to pro vide 
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public agencies and the public in gene.ral with information about the effect that a 

proposed project is likd y to have on the en vironment and to "identify ways that 

environmental damage can be avoided or significantl y reduced. " CEQA Guideline s § 
15002 (a)(2) . If the pro ject has a significant effec t on the environment, the agenc y may 

approve the pro ject only upon finding tliat it ha s " eliminated or substantiall y les sened 

all significant effects on the environment where feasible " and th at any significant 

una voidable eff ects on the environment arc " acceptable due to overriding conccn1s " 

specified ill CEQA section 21081. CEQA Guideline s § 15092(b )(2)(A-B ). 

While tl1e courts review an EIR using an "abuse of discretion " standard , "tl1c 

revi ewing court is not to 'uncriticall y rely on every stud y or anal ysis pres ent ed by a 

project proponent in support of its position.' A 'clearly inadequate or unsuppmted 

stud y is entitled to no judicial deference. "' Berkeley Jets, 91 Cal.App.4th 1344 , 1355 

(emphasi s added ) (quoting La 11rel Heights, 47 CaL3d at 391, 409 fn . 12). D.rawing tlus 

line and determining whetl1er the EIR complie s with CEQA 's information disclosure 

requirement s pre sen ts a que stion of law sub ject to independent review by the courts . 

(Sierra Club 11. Cnry. of Fresno (2018) 6 Cal. 5tl1 502 , 515; Madera Oversight Coalition, Inc. 11. 

County of Madero (2011) 199 Cal.App.4th 48, 102, 131.)As the court stated ill Berkelry 

Jets, 91 Cal . App. 4th at 1355: 

A pr ejudicial abuse of di scretion occur s "if the failure to include rel evant 

mformation precludes informed decision -making and mformed public 

participation , ther eby thwarting the statutory goal s of the EIR process. 

The preparation and circulation of an EIR are more than a set of technical hurdle s for 

agencie s and developer s to overcome. The EIR ' s function is to ensure tl1at 

go vernment offici als who decide to build or appro ve a pro ject do so with a full 

under standing of tl1c environmental con sequence s and, equall y important, that the 

public is assured those con sequence s have been considered . For the EIR to serve the se 

goal s, it mu st present information so that the foreseeable impact s of pur suing the 

pro ject can be under stood and weighed, and the public mu st be given an adequate 

opportuni ty to comment on th at pre sen ta tion before the deci sion to go forward is 

made. Comm1mities fo r a Better En vironment 11. Richmond (2010 ) 184 Cal. App. 4th 70, 80 

( qu oting Vinryard Ar ea Citizens fo r Responsible Growth, Inc. 11. City of Roncho Cordova (200 7) 

40 Cal.4th 41 2, 449-450 ). 

B. CEQA Requir es Revision and Recirculation of an En vironmental Imp act 

Report When Sub stantial Changes or New Information Come s to Light 

1.16 
cont. 
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Section 21092.1 of the California Public Resources Code requires that "[w]hen 

significant new information is added to an environmental impact report after notice 

has been given pursuant to Section 21092 ... but prior to certification , the public 

agency shall give notice again pursuant to Section 21092 and consult again pursuant 

to Sections 21104 and 21153 before certifying the environmental impact report " in 

order to give the public a chance to review and comment upon the information. 

CEQA Guidelines § 15088.5. 

Significant new information includes "cl1anges in the project or environmental 

setting as well as additional data or other information" that " deprives the public of a 

meaningful opportunity to comment upon a substantial adverse environmental effect 

of the project QI a feasible way to mitigate QI avoid such an effect (including a 

feasible project alternative ) ." CEQA Guidelines § 15088.5 (a) . Examples of significant 

new information requiring recirculation include "new significant environmental 

in1pacts from the pro ject or from a new mitigation measure," "substantial increase in 

the severity of an environmental impact ," " feasible pro ject alternative or mitigation 

measure considerably different from others previously analyzed" as well as when "the 

draft EIR was so fundamentally and basically inadequate and conclusory in nature 

that meaningful public review and comment were precluded. " Id. 

An agency has an obligation to recirculate an environmental impact report for public 

notice and comment due to "significant new information" regardless of whether the 

agency opts to include it in a pro ject's environmental impact report. Cadiz Land Co. v. 

Roi l Cycle (2000) 83 Cal.App.4th 74, 95 [finding that in light of a new expert report 

disclosing potentially significant in1pacts to groU11dwater supply " the EIR should have 

been revised and recirculated for purposes of informing the public and governmental 

agencies of the volume of groundwater at risk and to allow the public and 

governmental agencies to respond to such information.'l If significant new 

information was brought to the attention of an agency prior to certification, an agency 

is required to revise and recirculate that information as part of the environmental 

impact report. 

Based on the information set forth bdow , the City is required to consider the 

significant new information and revise the FEIR accordingly. Thereafter, the City must 

recirculate the revised FEIR 

C. A Prowammatic EIR Cannot Be Used as a Way to Avoid Fully Analyzing 

the Project 's Impacts for Each and All of the Ten Planning Areas 
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The EIR pro vide s that a Program EIR because (1) the Pro ject would be implemented 

over a large geographic area, and (2) final grading and construction plans and detail s 

have not been developed for each planning area . D EIR , 2-3 . 

A program EIR (like any EIR ) mu st provide decision -makers with "sufficient analysis 

to intelligentl y consider the environmental consequences of the pro ject, " and 

designating the EIR as a program EIR .u1 it sel f does not decrea se the level of analysis 

othe1wise required. (Cleveland Naf f Forest Found. v San D iego Ass 'n of Gov'ts (2017) 17 

CA5th 413 , 426. ) A lead agency prepar.u1g a program EIR must disclo se what it 

reasonably can, and any determ.u1ations that it is not feasible to provide speci fic 

information must be supported by substantial evidence . (Id. at 440 [reject ing air quality 

basel.u1e discussion and .unpact analysis because substantial evidence did not support 

agency decision to omit more detailed analysis] .) 

A programmatic EIR is not a way to get around the requirement that the City 

adequately analyze the Pro ject 's .unpacts and mitigate them to the e.,"{tent feasible . To 

the extent that the FEIR failed to provide substantial evidence to suppo rt all of the 

Pro ject's .unpacts analyses, the City must prepare subsequent EIRs . 

In this instance, tl1e FEIR does not even know what all of tl1e Pro ject's development 

will entail - the Pro ject proposes a total of ten (10) Plann.u1g Areas (PA ) with.u1 the 

Vista Del Agua Specific Plan , which identifies a var iety of residential and non ­

residential designations . (FEIR, p . 2-2 .) The FEIR also discloses the possibility that 

PA 10, which is slated to be developed as Neighborhood Commercial land use 

covering 8.27 acres, could be developed into 41 s.u1gle-family residential uses .u1stead, 

altl1ough without increas.u1g the Pro ject's maximum of 1,640 re sidential unit s. (Id.) If 

PA 10 does not develop for commercial land uses as anticipated, tl1en the Pro ject's 

.unpacts would differ substantially, including but not limited to, traffic .unpacts. 

\'Xlhen approv.u1g each of tl1e ten P As of the Specific Plan , the City must carefully 

consider whether subsequent EIRs or other CEQA analyses would be required. 

D. The FEIR Fails to Adequately Di sclose, Ar1alyze and Miti~te the 

Pro ject's Sigxuficant Impacts on Air Quality, Health Risks and 

Greenhouse Gas Emi ssions 

As explained in full .u1 the comment letter prepared by air quality and greenhouse gas 

experts , S\'XlAPE (attached as Exlubit C), the FEIR failed to adequately evalua te the 

Pro ject's air quality, healtl1 risk, and greenhouse gas impacts . Accord.u1g to S\'XlAPE, 

1.24 
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an updated EIR should be prepared to adequately assess the impacts described in its 

comment letter . 

E . The FEIR Does Not Adequately Analyze and Mitigate the Pro ject's 

Significant Impacts on Agricultural Resource s 

1.29 
cont. 

i\1ost of the Pro ject site , and the areas surrounding it , are or were used as farmland. 

Currently, the eastern 30% of the Pro ject site is planted with vineyard s. (FEIR, p. 4.3- 1.30 

2, 3 .) Most significantl y, tl1e FEIR admits tl1at "there is Farmland of Local 

Importance , Prime Farmland and Other Land on the Pro ject site. " (FEIR, p . 4 .3-5 

[Prime Farmland is classified as the best type of farmland ] .) The FEIR then concludes 

that the Pro ject's impacts on agricultural re sources will be significant and una voidab le . 

(Id. at pp . 4.3 -8~ 12.) 

The problem is that tl1e FEIR concludes th at "[n ]o mitigation measures are propo sed 

for agricultural re sou rces since it has been determined the Pro ject will result in a 

significant and unavoidable impact ." despite finding significant impacts of the lo ss of 

agricult ural resources . (FEIR, p. 4.3 -12.) CEQA clearly require s that an EIR propo se 

and describe mitigation measures to minimize the signific ant environmental effects 

identified in tl1e EIR. (Pub. Res. Code § 21002.l (a) ; CEQA Guideline s § 15126.4 .) 

The ve1y reason for this requirement is due to CEQA 's poli cy th at agencies adopt 

feasib le measures when ap pro ving a pro ject to reduce or avoid tl1eir significant 

environm ent al effects. (Pub. Re s. Code § 21002, 21081 (a) .) 

Therefore , the FEIR violated CEQA by failing to mitigate tl1e Pro ject's significant 

impacts on agricultural resources because "tl1e Pro ject will result in a signific ant and 

unavoidable impact." (FEIR, p. 4.3 -12.) 

F . The FEIR Improperly Lab els Mitigation Measures as "Pro jec t Design 

Fe atures" or "S tandard Conditions " 

The EIR improperly label s mitigation measures for ' 'Pro ject Design Fe atu re s" and 

" Standard Conditions" as follows: Aesthetics (SC-AES -1, SC-AES -2), Agricultural 

(SC-AG -1) , Air Quality (SC-AQ -1) , Biological Resources (SC-BIO -1 and SC-BIO -2), 

Hydro logy (SC-H YD -1, SC-H YD -2, SC-H YD -3, SC-H YD -4), Traffic (SC-TR -1, -2, -

3), Utilities (SC-UTIL -1, -2, -3, -4, -5, -6) . And as the Staff Report for the Febmary 26, 

2020, City Council hearing show, the City equates " Standard Conditions" as " Project 

De sign Feature s." (Staff Repmt , p . 231 [bike lane s and sidewalks are " pro ject design 

featur es" which are incorporated into Standard Condition SC-UTIL -3], 271, 273, 352. ) 

1.31 
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Howe ver , it is established that "' [a]voidance , minimization and / or mitigation 

mea sure ' . . . are not 'part of the project .' ... compre ssing the analysis of impact s and 

mitigation mea sure s into a single issue .. disregard s the requirement s of CEQA. " 

(Lotus v. Department of Transportation (2014) 223 Cal. App. 4th 645 , 656.) 

\Vhen "an agency decide s to incorporate mitigation mea sures into its significance 

determination , and relie s on tho se mitigation m easure s to determine that no significant 

effect s will occur , that agen cy mu st treat tho se mea sure s as though there w ere adopted 

following a finding of significan ce." (Lotus, supra, 223 Cal . App . 4th at 652 [citing 

CEQA Guidelines § 15091 (a) (1) and Cal Public Resource s Code § 21081 (a)( 1) .].) By 

disgui sing mitigation measures. By labelin g miti ga tion me asure s as pro ject de sign 

features , the City violates CEQA by failing to disclose " the analytic route th at the 

agenc y took from the evidence to its finding s." (Cal . Public Resource s Code § 21081.5 ; 

CEQA Guideline s § 1509 3; Village L:zg11na ojLag11na Beach, Inc. v. Board of S11pervisors 

(1982) 134 Cal. App. 3d 1022, 1035 [quoting TopangaAs snfor a Scenic Communiry v. 

Counry of Los A ngeles (1974) 11 Cal. 3d 506, 515.J 

The FEIR 's labeling its num erou s mitigation mea sure s as me rely "Standard 

Condition s" or "Pro ject D esign Feature s" violate s CEQA (FEIR, Chapter 4, Section s 

4.2 to 4.15 .) The FEIR concede s that the "potential impact s .. . can be redu ced to a less 

than significant level with implementation of standard conditions or, the 

mitigation measures identified in this EIR. " (FEIR, p . 1-3 [empha sis added] .) 

N one of the standard condition s and pro ject design feature s are included u1 th e 

Mitigation Monitorin g and Reportin g Pro gram T able , which is set to be appro ved by 

the City Council. (Staff Report , pp . 417-45 7 .) M oreo ver , the EIR 'S Summ ary of 

Impact s and Mitigation Measure s don 't list any of the standard conditi on s and pro ject 

de sign feature s. Thi s is espec ially important b ecause CEQA requir es lead agenci es to 

adopt mitigation mea sure s that are fully enforceable and to adopt a monitoring and / or 

reportu1 g pro gram to en sure th at the mea sure s ai:e in1plemented to reduce the Project' s 

signifi cant envu:onmental effe cts to the extent fe asible . (Cal . Public Resource s Code § 

21081.6 ; CEQ A Guideline s § 15091 (d).) 

G . Th e FEIR Fails to Ad equatel y Analyz e and Di sclo se th e Project 's 

Cumulati ve Impact s 

Th e CEQ A Guideline s define cumulati v e impact s as "two or m ore u1dividual effe cts 

which , when con sidered tog eth er, are con siderable or which comp ound or u1crease 

1.33 
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other environmental impacts." (CEQA Gu ideline s §15355. ) The individual effects 

may be changes .resulting from a single project or mo.re than one project . (CEQA 

Guidelines §15355 (a) .) Cumulative impacts may result from individually minor but 1.37 

collectively significant projects taking place over a period of time. (CEQA Guidelines cont. 

§15355(b ).) Even if the Pro ject's impacts may not be significant, its incremental 

effects , when added to other past, present , and probab le future projects, can be 

cumulatively significant. (CEQA Guidelines §§15065 (a)( 3), 15130(b) (1)(A), 15355(b ).) 

Thu s, in analyzing a Project's cumulative impacts, it ' s important to analyze not jus t 

impacts of the Project itself, but also consider in1pacts from all other related projects 

as well. Ho wever, the EIR fails to do so. 

1. The FEIR Fails to Adequately Ana lyze and Di sclose the Project 's 

Cumulative Air Quality Impacts 

The DEIR fails to adequately analyze and disclose the Pro ject's potentially significant 

cumulative air quality impacts. Wh ile acknowledging that " [e]ven with the 

incorporation of Mitigation Measlll'.es MM-AQ-10 th.rough MM-AQ-13 the Project 

will have a significant and unavoidable [operational air quality] impact, " the DEIR 

clll'.iously concludes that " operation of the proposed Pro ject would not create a 

significant cumulative impact to global climate change ." (DEIR, pp. 4.4-59, 60 

[emphasis added]. ) The FEIR does not alter these conclusions. These conclusions in 

the EIR a.re irreconcilable, and as a result , the EIR "s conclusion that the Project will 

have less d1an significant cumulative air quality impacts is flawed and unsupported. 

2. The FEIR Fails to Adequately Analyze and Di sclose the Project 's 

Cumulative Hazards Impacts 

The DEIR fails to adequatel y analyze and disclose die Project' s potentially significant 

cumulative hazards impacts. (DEIR, p. 4.8-18. ) The DEIR concludes, without 

ana lyzing actual cumula tive hazards in1pacts of the Pro ject along with related projects 

in d1e area, that " [s]ince the Project is below the established thresholds, cumulative 

impacts will remain less d1an significant." (Id.) Moreover , the FEIR did not change or 

add to any of the deficient cumu lative impacts analysis. 

Simply put, d1e conclusion d1at the Project has less than significant Project-level 

impacts is not synonymous with whether even the incremental Project impacts could 

be cumulatively considerable. 

1.38 

1.39 

1.40 
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3. The FEIR Fails to Adequately Analyze and Disclose the Project' s 

Cumulative Impacts Regarding Utilities 

Similar to the way the FEIR fails to adequately analyze and disc.lose the Pro ject's 

cumulative air quality and hazard impacts as described above, the FEIR fails to 

adequately analyze and disclose the Pro ject's cumulative impacts pertaining to Utiliti es 

and Se1v.ice Systems Impacts . 

The FEIR concluded that "c umulati ve .impacts to landfill capacity will be les s than 

significant due to the Pro ject's construct.ion debris and operational waste representing 

a less than substantial cumulative .increment w.ith adherence to" standard conditions . 

(FEIR, p . 4.15 -40.) Howe ver , even a sm all, less than significant Pro ject impact could 

st.ill be considered cumulatively considerable when analyzed along w.ith related 

Pro jects . As such, the FEIR's cumulative .impacts analysis regarding Utiliti es and 

Se1v.ices .is .inadequate and violates CEQA . 

H . The FEIR Improperly Defer s :tvlitigation Based on a Future Study 

MM -HAZ -4 defers the soil sam pling necessary to determine the residual 

concentrations of pe sticides . The EIR acknowledges that " [t]he presence of pesticides 

.in the soil may represent a health risk to tenants or occupants on the Property and the 

soil may require specialized handling and disposal. " (DEIR , p . 4 .8-17 .) Despite the 

potential health risks, and without knowing the extent of residual pesticide s that are 

present on the Pro ject s.ite, MM -H AZ-4 allows the City to approve the Pro ject by 

improperly deferring the necessary soil .investigation . 

CEQA proh.ib.its .imperm.iss.ible deferral of mitigation, which occurs when an EIR calls 

for mitigation measures to be created based on future studi es or describe mitigation 

measures .in general terms , but the agency fails to comm.it .itself to specific performance 

standards . (California Clean E nergy Comfll. v. City of Woodland (2014 ) 225 Cal.App.4th 173, 

195 [agency could not rely on the future report on urban decay w.ith no standards for 

determining whether mitigation required]; Cleveland Nat'/ Forest Fotmd. v. Sa n D iegoAss 'n 

of Gov'ts (201 7) 17 Cal.App.5th 413, 442 [generalized air quality measures failed to set 

performance sta ndard s].) 

III. THE PROJECT IS INC ONS IST ENT WITH TH E GENERAL PLAN 

Each California city and county must adopt a comprehensive, long -term general plan 

governing development. (Napa Citizens for Ho nest Gov. v. Napa County Bd. of Supervisors 

(2001 ) 91 Cal.App.4th 342, 352, citing Go v. Code §§ 65030, 65300 .) The general plan 

1.41 

1.42 

1.43 

1.44 

1.45 
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sit s at the top of the land use planning hie.ra.i:chy (see D e Vita v. Counry of Napa (1995) 9 

Cal.4th 763, 773) and serves as a "con stitution " o.r "charter " fo.r all future 

development. (Lesher Communications, Inc. v. Ciry of Walnut Creek (1990) 52 Cal. 3d 531, 

540 .) 

G enera l p lan con sisten cy is "the linchpin of California ' s land use and development 

law s; it is th e princip le which infu sed th e conc ept of planned growth with the fo.rce of 

law ." (See Debottari v. N orco Ciry Counct"l (1985) 171 Cal.App.3d 1204, 1213.) 

State law mand ate s two levels of con sisten cy. Fir st , a general plan mu st be internall y o.r 

"horizontall y" con sistent : its element s mu st " compri se an integrated , internall y 

consi stent and compatible statement of policie s fo.r the adopting agen cy." (See Go v. 

Cod e § 65300 .5; Sierra Clt,b v. Bd. of Supervisors (1981) 12 6 Cal .App .3d 698, 704 .) A 

general plan amendment thu s ma y not be internall y inconsi stent , 110.r m ay it cau se the 

general p lan as a who le to become internall y incon sistent. (See De Vita, 9 Cal.4th at 796 

fn . 12 .) 

Second , state law .requires "v ertical " consistenc y, meaning that zoning ordinance s and 

oth e.r land-u se decision s also must be con sistent with the general plan. (See Go v . Cod e 

§ 65860 (a)(2) [land uses authorized by zoning ordinance mu st be " compatible with the 

objective s, policie s, general land uses, and program s specified in the fgene.ral] plan .'1; 

see also Neighborhood A ction Gro11p v. Counry of Calaveras (1984) 156 Cal .Ap p .3d 1176, 

1184 .) A zonin g ordinanc e that conflicts with th e gen eral p lan o.r impedes the 

achie vement of its po licies is invalid and cannot b e given effect . (See Lesher, 52 Cal .3d 

at 544 .) 

The Subdi vision Map Act , Government Code §§ 66410 , et seq, ("Subdi vision Map Act'' 

o.r "Act ") also .require s loc al agencie s to .review and appro ve all land subdivision s. The 

Act .regulates both the proce ss fo.r approving subdi vision s and sets sub stanti ve 

.requirem ents fo.r appro val of land subdi vision s. 

The Act .require s that a loc al agen cy den y appro v al of a land subdi vision, .refened to as 

a tentati ve m ap o.r a p a.reel map , if "(a) That the p roposed map is n ot consistent 

wi th ap p licab le genera l and sp ecific p lans .. . (b) That the design o.r impro vement 

of the p.ropo sed subdi vision is not con sistent with applicable gen eral and specific 

plan s. (c) That the site is not ph ysically suitab le fo.r the type of development . (d) That 

the site is not ph ysically suitable for the p.ropo sed den sity of dev elopment . (e) Th at the 

de sign of the subdivi sion o.r the p.ropo sed impro vements a.i:e likely to cau se sub stantial 

1.45 
cont . 

1.46 

1.47 

1.48 

1.49 
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environmental damage o.r substantia l and avoidably inju.rc fish o.r wild life or their 

habitat . (f) That the design of the subdivision o.r type of improvements is likdy to 

cause serious public health problems. (g) TI1at the design of the subdivision o.r type of 

improvements will conflict with casements, acquired by the public at large , for find as 

part of approving a subdivision map that accesses through o.r use of, property within 

the proposed subdivision." (Gov. Code § 66474 [emphasis added ] .) 

The Project is inconsistent with General P lan Goals and Policies pertaining to 

agricultw:al resomces: Goal 5 (Agricultmal P.rese.rvation. Viable , productive local 

agricultw:al lands and industry ), Policy 5.8 (Buffe.rs between agricultural and urban 

uses. Require new developments, whethe.r they are new urban or new agricultural uses, 

1.49 

cont. 

in which mban and agriculture would be ad jacent to maintain a protective buffer that 1.50 

ensures land-use conflicts do not occur, Policy 5.9 (Right to Farm. Support the right of 

existing farms to continue ope.rations ) . (FEIR, P. 4.3-8.) The FEIR docs not 

adequate ly analyze and disclose the Project's inconsistencies with these Goals and 

Policies , even outright ignoring the buffer and right to farm policies to p.rotect 

agricultural operations. (Id., p . 4.3-9.) 

Next, the Project is also inconsistent with Gene.ral Plan Policy 6.14 pertaining to 

proximity to pollution sources, including "agricultural land whe.re pesticides and 

chemical fertilizers are used regularly." (FEIR, p. 4.10-22.) However, the Project site is 

comprised of agricultural land with .residual pesticides remaining, which the City does 

not require the Applicant to test until after Project approval (see the argument 

.regarding imprope.r defenal of mitigation above. ) 

1.51 

In sum , the P .roject is inconsistent with several goals and policies of the City's General 11 _52 
Plan. 

IV . CONCLUS ION 

Commenters .request that the City revise and recirculate the Project's environmental 

in1pact report to address the aforementioned concerns. If the City has any questions o.r 1.53 

concerns, feel free to contact my Office. 

Sincerdy, 
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~2 
Mitchell M. Tsai · 

Attomeys for Southwest Regional Council of Carpenters 

Attached: 

Au: Quality and GHG Expert , Matt Hagemann, P.G ., C.Hg . - C.V. (Exhibit A) ; 

Au: Quality and GHG Expert , Paul Rosenfeld , Ph .D . - C .V . (Exhibit B); 

Letter from Hagemann and Rosenfeld to Mitchell M. Tsai re Comments on the 

Final Environmental Impact Report for the Vista del Agu a Specific Plan Prn ject 

with 

Exhibits (February 25 , 2020) (Exhibit C) 

EXHIBIT A 

EXHIBITB 

1.54 

1.55 
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