P: (626) 381-9248 155 South El Molino Avenue

F: (626) 389-5414 Mitchell M. Tsai Suite 104
E: mitch@mitchtsailaw.com Attorney At Law Pasadena, California 91101

VIA HAND DELIVERY, U.S. MAIL & E-MAIL

October 10, 2019

Jason Golding, Planning Manager
City of Duarte, Planning Division
1601 Huntington Drive

Duarte, CA 91010
Em: goldingj@accessduarte.com

RE: Draft Subsequent Environmental Impact Report for Duarte Station Specific Plan
Amendment Project, SCH. No. 2013041032

Dear Mr. Golding,

On behalf of Southwest Regional Council of Carpenters (Collectively “Commenters” or
“Southwest Carpenters”), my Office is submitting these comments on the City of Commerce’s
(“City” or “Lead Agency”) Draft Subsequent Environmental Impact Report (“DSEIR”) (SCH No.
2013041032) for the Duarte Station Specific Plan Amendment Project (“Project”).

The Southwest Carpenters is a labor union representing 50,000 union carpenters in six states,
including in southern California, and has a strong interest in well-ordered land use planning and
addressing the environmental impacts of development projects. Commenters expressly reserve the
right to supplement these comments at or prior to hearings on the Project, and at any later hearings
and proceedings related to this Project. Cal. Gov. Code § 65009(b); Cal. Pub. Res. Code § 21177(a);
Bakersfield Citizens for Local Control v. Bakersfield (2004) 124 Cal. App. 4th 1184, 1199-1203; see Galante
Vineyards v. Monterey Water Dist. (1997) 60 Cal. App. 4th 1109, 1121.

Commenters incorporate by reference all comments raising issues regarding the EIR submitted prior
to certification of the EIR for the Project. Citzzens for Clean Energy v City of Woodland (2014) 225 CA4th
173, 191 (tinding that any party who has objected to the Project’s environmental documentation may
assert any issue timely raised by other parties).

Moreover, Commenters request that the L.ead Agency provide notice for any and all notices referring
or related to the Project issued under the California Environmental Quality Act (“CEQA”), Cal
Public Resources Code (“PRC”) § 21000 ¢z seq, and the California Planning and Zoning Law
(“Planning and Zoning Law”), Cal. Gov’t Code {§ 65000-65010. California Public Resources
Code Sections 21092.2, and 21167(f) and Government Code Section 65092 require agencies to mail
such notices to any person who has filed a written request for them with the clerk of the agency’s
governing body.

I. APPROVAL OF THE PROJECT WOULD VIOLATE THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT.

A. Project Description and Background

The Duarte Station Specific Plan Amendment (“Project”) seeks to take full advantage of the arrival
of additional transit to the City (Project) by increasing transit-oriented development and increasing
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developer flexibility on a 19.08-acre, railroad-adjacent site bounded by Evergreen Street and the
Foothill Freeway (Interstate 210) to the north, Highland Avenue to the east, a single-family residential
neighborhood to the west, and the L.os Angeles County Metropolitan Transportation Authority
(“Metro”)-owned railroad right-of-way (“ROW?”) and Duarte Road to the south.

The Draft Specific Plan Amendment provides:

Because of evolving market conditions, the Specific Plan has been updated to establish land
use standards and a form-based code specifically created to optimize development catered to
transit-oriented uses and design, promote development feasibility, and respond to contextual
challenges and opportunities presented by adjacent uses.

(Draft Amendment, p. 1-1.) Currently, the Project site is developed with a mix of industrial uses
totaling approximately 313,955 square feet. The Project would replace this industrial development
with 1,400 housing units for 4,625 new residents, 100,000 square feet (sf) of office space and 12,500
sf of restaurant/retail space. (DSEIR, p. 5.3-7.) By contrast, the existing general plan provides for
nearly 1000 fewer residential units and 400,000 square feet of office space.

As discussed below, the project raises a number of issues that must be addressed prior to its approval
in order to comply with the requirements of CEQA. These include that: the Project description is
impermissibly vague; the Project fails to include required traffic alternatives and mitigation; the
Project fails to address air quality impacts; the Project’s noise-related mitigation measures fail to meet
CEQA’s requirements; the Project fails to ensure regional housing needs are met; the Project’s
mitigation measures are overall vague and unenforceable, or are unlawfully deferred; and, the Project
lacks required measures to protect against prior industrial and agricultural use and other potential site
hazards. The above concerns are discussed in further detail, below.

B. Background Concerning the California Environmental Quality Act

The California Environmental Quality Act (CEQA) has two basic purposes. First, CEQA is designed
to inform decision-makers and the public about the potential, significant environmental effects of a
project. 14 California Code of Regulations (“CCR” or “CEQA Guidelines”) § 15002(a)(1). “Its
purpose is to inform the public and its responsible officials of the environmental consequences of
their decisions before they are made. Thus, the EIR ‘protects not only the environment but also
informed self-government.” [Citation.|” (Citigens of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d
553, 564.) The EIR has been described as “an environmental ‘alarm bell” whose purpose it is to alert
the public and its responsible officials to environmental changes before they have reached ecological
points of no return.” (Berkeley Keep Jets Over the Bay v. Bd. of Port Comme’rs. (2001) 91 Cal. App. 4th 1344,
1354 (“Berkeley Jets”); County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810.)

Second, CEQA directs public agencies to avoid or reduce environmental damage when possible by
requiring alternatives or mitigation measures. (CEQA Guidelines § 15002(a)(2) and (3); see also,
Berkeley Jets, 91 Cal. App. 4th 1344, 1354; Citizens of Goleta V alley v. Board of Supervisors (1990) 52 Cal.3d
553; Launrel Heights Improvement Ass’n v. Regents of the University of California (1988) 47 Cal.3d 376, 400.)
The EIR serves to provide public agencies and the public in general with information about the effect
that a proposed project is likely to have on the environment and to “identify ways that environmental
damage can be avoided or significantly reduced.” (CEQA Guidelines § 15002(a)(2).) If the project has
a significant effect on the environment, the agency may approve the project only upon finding that it
has “eliminated or substantially lessened all significant effects on the environment where feasible”
and that any unavoidable significant effects on the environment are “acceptable due to overriding
concerns” specified in CEQA section 21081. (CEQA Guidelines § 15092(b)(2)(A-B).)
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While the courts review an EIR using an “abuse of discretion” standard, “the reviewing court is not
to ‘uncritically rely on every study or analysis presented by a project proponent in support of its
position.” A ‘clearly inadequate or unsupported study is entitled to no judicial deference.”” (Berkeley
Jets, supra, 91 Cal. App.4th 1344, 1355 [emphasis added, quoting Laure/ Heights, 47 Cal.3d at 391, 409
tn. 12]. Drawing this line and determining whether the EIR complies with CEQA’s information
disclosure requirements presents a question of law subject to independent review by the courts.
(Sierra Club v. Cnty. of Fresno (2018) 6 Cal. 5th 502, 515; Madera Oversight Coalition, Inc. v. County of
Madera (2011) 199 Cal.App.4th 48, 102, 131.) As the court stated in Berkeley Jets, supra, 91 Cal. App.
4th at 1355:

A prejudicial abuse of discretion occurs “if the failure to include relevant information
precludes informed decision-making and informed public participation, thereby
thwarting the statutory goals of the EIR process.

The preparation and circulation of an EIR are more than a set of technical hurdles for agencies and
developers to overcome. The EIR’s function is to ensure that government officials who decide to
build or approve a project do so with a full understanding of the environmental consequences and,
equally important, that the public is assured those consequences have been considered. For the EIR
to serve these goals it must present information so that the foreseeable impacts of pursuing the
project can be understood and weighed, and the public must be given an adequate opportunity to
comment on that presentation before the decision to go forward is made. (Communities for a Better
Environment v. Richmond (2010) 184 Cal. App. 4th 70, 80 [quoting Iineyard Area Citizens for Responsible
Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 449-450].)

C. The DSEIR’s Project Description is Impermissibly Vague

The DSEIR fails to sufficiently describe the Project. An adequate CEQA analysis that fully informs
the public and decisionmakers is dependent on an adequate Project Description. A “curtailed,
enigmatic or unstable project description draws a red herring across the path of public support.”
(County of Inyo v. City of Los Angeles (1981) 71 Cal.App.3d 185, 197-98.) DSEIR p. 3-12 provides the
expected growth over existing conditions, and we appreciate the inclusion of the proposed
development projects at 3-12, but the EIR never sets out how the development standards will change 1~ 1
from those that currently exist. There are no references in the Project Description to changes in
height limits, floor-to-area ratio, setbacks, or land use designations. Instead, DSEIR p. 3-10 refers to
the Specific Plan itself. The project description cannot fail to describe key elements of the Project.
(San _Joaguin Raptor/ Wildlife Rescue Center v. County of Stanislans (1994) 27 Cal. App.4th 713, 730-35.)
While an EIR is permitted to refer to additional sources, the actual disclosure, analysis, and mitigation
of a Project’s potential impacts are required to be contained in the EIR itself. (I7neyard Area Citizens
for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 443.) That requirement is not
met here, and the DSEIR must be revised to include the required information.

D. The Project Fails to Incorporate Required Traffic Alternatives or Mitigation

The DSEIR admits that the Project will have significant and unavoidable traffic impacts at the
intersection of Buena Vista Street and Duarte Road. (DSEIR, p. 9-1.) Accordingly, CEQA requires
that the Project incorporate all feasible alternatives or mitigation measures to substantially lessen or
avoid these impacts.

L7.2

The Legislature finds and declares that it is the policy of the state that public agencies should
not approve projects as proposed if there are feasible alternatives or feasible mitigation
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11. CONCLUSION

Commenters request that the City revise and recirculate the Project’s environmental impact report to
address the aforementioned concerns. If the City has any questions or concerns, feel free to contact
my office.

Sincerely,

il

Mitchell M. Tsai
Attorneys for Southwest Reg1onal
Council of Carpenters






