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Via Email, Overnight Mail and Hand Delivery
January 16, 2018

Mayor R. Carey Davis and

Honorable Members of the City Council
Mayor’s Office and Council Office

290 North D Street, 8th Floor

San Bernardino, CA 92401

E: Mayor@SBCity.org

E: Council@SBCity.org

Oliver Mujica, Planning Division Manager
Chantal Power, Associate Planner

San Bernardino City Planning Division
300 North D Street, 3rd floor

San Bernardino, CA 92418
Mujica_ol@sbcity.org
Power_Ch@sbcity.org

Re: San Bernardino Logistics Center (Proj. No. ANZ1501)
Initial Study | Mitigated Negative Declaration
Request for Environmental Impact Report

Dear Mayor Davis, Honorable Members of the City Council, Mr. Mujica and Ms. Power:

I am writing on behalf of the Laborers International Union of North America, Local
Union 783 and its members living in and around the City of San Bemardino (“LiUNA"),
regarding the Initial Study and Mitigated Negative Declaration (“IS/IMND”) prepared for the
Project known as the San Bernardino Logistics Center, Project Number ANZ1501,
proposed to be located north of Sixth Street and east of Sterling Avenue, near the
northwest corner of Lankershim Avenue and Sixth Street in the City of San Bernardino.
(“Project”). The Project would place a massive 450,000 square foot truck distribution
warehouse on a 20 acre parcel in the middle of a residential community, surrounded on
three sides by residential uses. The Project requires rezoning the Project site from
residential to industrial zoning. The Project includes General Plan Amendment 14-09;
Development Code Amendment 14-18, and Development Permit Type D (DP-D) 16-25.
As discussed below, this juxtaposition of industrial uses adjacent to a residential
neighborhood will result in very significant environmental impacts, including creating a
cancer risk in the nearby residential community more than twenty times above the
applicable CEQA significance threshold. Since the City prepared a mitigated negative
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declaration, finding that the Project will have no unmitigated environmental impacts, it did
not properly analyze the Project’s impacts, nor did the City impose all feasible mitigation
measures.
We have prepared these comments with assistance from three expert consulting
= firms, Soil Water Air Protection Enterprise (SWAPE), traffic engineer Daniel T. Smith, P.E.,
and wildlife biologist Dr. Shawn Smallwood, Ph.D. Their expert comments are attached
hereto and incorporated in their entirety. These comments create a fair argument that the
- Project may have adverse environmental impacts. The expert comments establish that
there is a fair argument that the Project may have significant unmitigated impacts,
including:
1. Significant unmitigated air quality impacts;
@ 2. Significant unmitigated cancer risks:
S Significant and unmitigated traffic impacts;
4. Significant and unmitigated greenhouse gas impacts;
9. Significant and unmitigated biological impacts.

Commenters request that the City of San Bernardino (“City”) withdraw the IS/MND
and instead prepare an environmental impact report (“EIR”) for the Project, as there is
substantial evidence that the Project will have significant unmitigated impacts on the
environment as discussed below. An EIR is required to analyze these and other impacts
and to adopt feasible mitigation measures to reduce the impacts to the extent feasible.

W

STANDING

Members of LIUNA live, work, and recreate in the vicinity of the Project site. These
members will suffer the impacts of a poorly executed or inadequately mitigated Project,
just as would the members of any nearby homeowners association, community group or
environmental group. Hundreds of LIUNA members live and work in areas that will be
« affected by air pollution and traffic generated by the project. Therefore, LIUNA and its

members have a direct interest in ensuring that the Project is adequately analyzed and
that its environmental and public health impacts are mitigated to the fullest extent feasible.

- LEGAL STANDARD

As the California Supreme Court recently held, “[i]f no EIR has been prepared for a
nonexempt project, but substantial evidence in the record supports a fair argument that the
project may result in significant adverse impacts, the proper remedy is to order preparation
of an EIR.” (Communities for a Better Environment v. South Coast Air Quality
Management Dist. (2010) 48 Cal.4th 310, 319-320 [*CBE v. SCAQMD™], citing, No Oil, Inc.
v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 88; Brentwood Assn. for No Drilling, Inc. v.
City of Los Angeles (1982) 134 Cal.App.3d 491, 504-505.) “The ‘foremost principle’ in
. interpreting CEQA is that the Legislature intended the act to be read so as to afford the
v fullest possible protection to the environment within the reasonable scope of the statutory
language.” (Communities for a Better Environment v. Calif. Resources Agency (2002) 103
Cal.App.4th 98, 109 [“‘CBE v. CRA"].)
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The EIR is the very heart of CEQA. (Bakersfield Citizens for Local Control v. City of
Bakersfield (2004) 124 Cal.App.4th 1184, 1214; Pocket Protectors v. City of Sacramento
(2004) 124 Cal.App.4th 903, 927.) The EIR is an “environmental ‘alarm bell’ whose
purpose is to alert the public and its responsible officials to environmental changes before
they have reached the ecological points of no return.” (Bakersfield Citizens, 124
Cal.App.4th at 1220.) The EIR also functions as a “document of accountability,” intended
to “demonstrate to an apprehensive citizenry that the agency has, in fact, analyzed and
considered the ecological implications of its action.” (Laurel Heights Improvements Assn.
v. Regents of University of California (1988) 47 Cal.3d 376, 392.) The EIR process
“protects not only the environment but also informed self-government.” (Pocket Protectors,
124 Cal.App.4th at 927.)

An EIR is required if “there is substantial evidence, in light of the whole record
before the lead agency, that the project may have a significant effect on the environment.”
(Pub. Resources Code, § 21080(d); see also Pocket Protectors, 124 Cal.App.4th at 927.)
In limited circumstances, an agency may avoid preparing an EIR by issuing a negative
declaration, a written statement briefly indicating that a project will have no significant
impact thus requiring no EIR (14 Cal. Code Regs., § 15371 [“*CEQA Guidelines”]), only if
there is not even a “fair argument” that the project will have a significant environmental
effect. (Pub. Resources Code, §§ 21100, 21064.) Since “[tlhe adoption of a negative
declaration . . . has a terminal effect on the environmental review process,” by allowing the
agency “to dispense with the duty [to prepare an EIR],” negative declarations are allowed
only in cases where “the proposed project will not affect the environment at all.” (Citizens
of Lake Murray v. San Diego (1989) 129 Cal.App.3d 436, 440.)

Where an initial study shows that the project may have a significant effect on the
environment, a mitigated negative declaration may be appropriate. However, a mitigated
negative declaration is proper only if the project revisions would avoid or mitigate the
potentially significant effects identified in the initial study “to a point where clearly no
significant effect on the environment would occur, and...there is no substantial evidence in
light of the whole record before the public agency that the project, as revised, may have a
significant effect on the environment.” (Public Resources Code §§ 21064.5 and
21080(c)(2); Mejia v. City of Los Angeles (2005) 130 Cal.App.4th 322, 331.) In that
context, “may” means a reasonable possibility of a significant effect on the environment.
(Pub. Resources Code, §§ 21082.2(a), 21100, 21151 (a); Pocket Protectors, 124
Cal.App.4th at 927; League for Protection of Oakland's etc. Historic Resources v. City of
Oakland (1997) 52 Cal.App.4th 896, 904—-905.)

Under the “fair argument” standard, an EIR is required if any substantial evidence in
the record indicates that a project may have an adverse environmental effect—even if
contrary evidence exists to support the agency’s decision. (CEQA Guidelines, §
15064(f)(1); Pocket Protectors, 124 Cal. App.4th at 931; Stanislaus Audubon Society v.
County of Stanislaus (1995) 33 Cal. App.4th 144, 150-15; Quail Botanical Gardens Found.,
Inc. v. City of Encinitas (1994) 29 Cal. App.4th 1597, 1602.) The “fair argument” standard
creates a “low threshold” favoring environmental review through an EIR rather than
through issuance of negative declarations or notices of exemption from CEQA. (Pocket
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Protectors, supra, 124 Cal.App.4th at 928.)

The “fair argument” standard is virtually the opposite of the typical deferential
standard accorded to agencies. As a leading CEQA treatise explains:

This ‘fair argument’ standard is very different from the standard normally followed by
public agencies in making administrative determinations. Ordinarily, public
agencies weigh the evidence in the record before them and reach a decision based
on a preponderance of the evidence. [Citations]. The fair argument standard, by
contrast, prevents the lead agency from weighing competing evidence to determine
who has a better argument concerning the likelihood or extent of a potential
environmental impact. The lead agency'’s decision is thus largely legal rather than
factual; it does not resolve conflicts in the evidence but determines only whether
substantial evidence exists in the record to support the prescribed fair argument.

(Kostka & Zishcke, Practice Under CEQA, §6.29, pp. 273-274.) The Courts have
explained that “it is a question of law, not fact, whether a fair argument exists, and the
courts owe no deference to the lead agency’s determination. Review is de novo, with a
preference for resolving doubts in favor of environmental review.” (Pocket
Protectors, 124 Cal.App.4th at 928 [emphasis in original].)

As a matter of law, “substantial evidence includes . . . expert opinion.” (Pub.
Resources Code, § 21080(e)(1); CEQA Guidelines, § 15064 (f)(5).) CEQA Guidelines
demand that where experts have presented conflicting evidence on the extent of the
environmental effects of a project, the agency must consider the environmental effects to
be significant and prepare an EIR. (CEQA Guidelines § 15064(f)(5); Pub. Res. Code §
21080(e)(1); Pocket Protectors,124 Cal.App.4th at 935.) “Significant environmental effect”
is defined very broadly as “a substantial or potentially substantial adverse change in the
environment.” (Pub. Resources Code, § 21068; see also CEQA Guidelines, § 15382.) An
effect on the environment need not be “momentous” to meet the CEQA test for
significance; it is enough that the impacts are “not trivial.” (No Oil, Inc., 13 Cal.3d at 83.)
In Pocket Protectors, the court explained how expert opinion is considered. The Court
limited agencies and courts to weighing the admissibility of the evidence. (Pocket
Protectors, 124 Cal.App.4th at 935.) In the context of reviewing a negative declaration,
“neither the lead agency nor a court may ‘weigh’ conflicting substantial evidence to
determine whether an EIR must be prepared in the first instance.” (/d.) Where a
disagreement arises regarding the validity of a negative declaration, the courts require an
EIR. As the Court explained, “[ilt is the function of an EIR, not a negative declaration, to
resolve conflicting claims, based on substantial evidence, as to the environmental effects
of a project.” (/d.)

CEQA requires that an environmental document include a description of the
project’s environmental setting or “baseline.” (CEQA Guidelines, § 15063(d)(2).) The
CEQA “baseline” is the set of environmental conditions against which to compare a
project’s anticipated impacts. (CBE v. SCAQMD, 48 Cal.4th at 321.) CEQA Guidelines
section 15125(a) states, in pertinent part, that a lead agency’s environmental review under
CEQA:



























