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 E-3 The courts have consistently held that climate change and 
greenhouse gas (GHG) do not constitute “new information” that 
require preparation of a supplemental or subsequent EIR under the 
circumstances. (Citizens Against Airport Pollution v. City of San Jose 
(2014) 227 Cal.App.4th 788, 806-808; Citizens for Responsible 
Equitable Environmental Development v. City of San Diego (2011) 
196 Cal.App.4th 515, 532.) In Citizens for Responsible Equitable 
Environmental Development, the court held that the effects of GHG 
on climate change were known or could have been discovered with 
the exercise of reasonable diligence when an EIR was certified in the 
early 1990s and therefore the effects of GHG did not have to be 
disclosed as “new information” in a supplemental or subsequent 
EIR. As explained by the court, after a project has been subjected to 
environmental review, the statutory presumption flips in favor of 
the developer and against further review. (Id at p. 532.) In other 
words, the City’s determination as to whether new information or 
substantial changes have occurred with respect to CEQA Guidelines 
15162, is subject to the more deferential- substantial evidence 
standard (CEQA Guidelines §150649 (e)(7)). 

 
 The potential environmental impact of GHG emissions has been 

known since the 1970s and, therefore, do not constitute “new 
information.” In 1978 Congress enacted the National Climate 
Program Act, 92 Stat. 601, which required the President to establish 
a program to assist to understand and respond to natural and man-
induced climate processes and their implications. In addition, the 
United Nations Framework Convention on Climate Change was 
established in 1992. In 1997, the United States adopted an 
international treaty among industrialized nations that sets 
mandatory limits on greenhouse gas emissions, known as the Kyoto 
Protocol. 

 
 Clearly, information about the potential environmental impact of 

GHG emissions was known or could have been known with the 
exercise of reasonable diligence at the time the 1998 EIR was 
certified and, therefore, does not constitute “new information.” 
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 E-3 (cont.) 
 Nor has there been a substantial change in circumstances under 

which the project is undertaken that requires major revisions to the 
1998 EIR. Circumstances relating to GHG emissions have not 
changed substantially since 1998. As described above, before the 
1998 EIR was certified, it was already understood that there would 
be projected increases in GHG emissions and associated climate 
change risks. Moreover, the projected pace of increased GHG 
emissions in California has actually slowed since 1990 due to the 
state’s adoption of AB 32, the California Global Warming Solutions 
Act, and related regulatory efforts to reduce GHG emissions 
statewide. In fact, according to California Air Resources Board 
(CARB), a recent inventory of GHG emissions in the state reflects a 
decrease in GHG emissions over the past decade. (First Update to 
the Climate Change Scoping Plan dated May 2014, p. 90.) Therefore, 
GHG does not represent a substantial change in circumstances.  
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E-7 The mitigation measure cited in this comment did not require 

subsequent projects to implement bike lanes, but establishes a 
framework for how development of the Subarea Plan could reduce 
vehicle miles traveled. Since approval of the Black Mountain Ranch 
Subarea Plan, the City has subsequently identified locations for bike 
paths and mountain bike trails consistent with the 1998 EIR 
mitigation measure cited in this comment. Therefore, the project is 
consistent with this mitigation measure even with this specific 
project not including bike lanes. 

 
E-8 The San Diego Housing Commission has approved the proposed 

Fairbanks Terrace Apartments Phase II that will be used as the 
receiver site for this projects' affordable housing requirement of 
19 units. The project description has been revised to state the 
following: 

 
The project proposes to construct 84 detached multi-
family units on-site and transfer 19 affordable units and 
14 dwelling units to Lot XParcel 1 of Map 1591921331 in 
the Black Mountain Ranch North Village Town Center. In 
addition, the project proposes the transfer of 14 dwelling 
units to Lots 12, 13, 18 and 19 of Map 15919 in the Black 
Mountain Ranch North Village Town Center. The 
affordable units would be constructed as part of 
Fairbanks Terrace Apartments Phase II. These units would 
be developed as senior-affordable units  match the 
design and unit mix of the existing Fairbanks Terrace 
Apartments Phase I units  and would be managed by the 
existing Fairbanks Terrace Apartments Phase I 
homeowners association. The 14 transfer dwelling units 
would be designed consistent with the product types of 
the 84 detached multi-family units to be developed on-
site. 
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 E-8 (cont.) 
 Therefore, the project’s affordable housing requirement is 

scheduled to be constructed. 
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 E-9 The Black Mountain Ranch Subarea Plan states that development 
transfers are allowed under Chapter VIII Implementation, Section G. 
Development Transfers, which states the following: 

 
Any transfers or conversions of residential units or non-
residential square footage among owners of land within 
the North or South Villages or the Perimeter Properties is 
acceptable and requires no amendment of the Subarea I 
Plan so long as all of the following conditions are met: 
 
• The transfers or conversions result in no change in 

the designated land use or residential density 
category for the sending and receiving area; 

 
• The development application(s) includes appropriate 

documentation verifying that the right to construct 
dwelling units or non-residential square footage in a 
particular area is transferred from one party and/or 
area to another party and/or area. 

 
• An informational update describing the transfer of 

densities or non-residential square footage is 
submitted to the Development Services Department 
and, upon approval of the application, signed and 
dated by the Director of Development Services and 
kept by the Development Services Department with 
the master copy of the Subarea I Plan. A copy of the 
signed and dated informational update is to be sent 
to the project applicant. 

 
 The San Diego Housing Commission has reviewed the project’s 

proposed affordable housing unit transfer and found it to be 
consistent with the requirements stipulated in the Black Mountain 
Ranch Subarea Plan, Chapter VIII Implementation, Section G. 
Development Transfers. Furthermore, the San Diego Housing 
Commission has approved the proposed Fairbanks Terrace 
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 E-9 (cont.) 
 Apartments Phase II that will be used as the receiver site for this 

projects' affordable housing requirement of 19 units. Therefore, the 
project’s transfer of 19 affordable units to Fairbanks Terrace 
Apartments Phase II in the Black Mountain Ranch North Village 
Town Center would be consistent with the Municipal Code and 
Black Mountain Ranch Subarea Plan. 

 
 
 
 
 
 
 
E-10 Comment noted. 
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