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would be subject to site-specific development standards in the proposed Planned Unit

Development (“PUD™). Access to the Project site would be provided by a main entranve lovated

at the intersection of Wilhur Avenue and Bridgehead Road. with two secondary access points on
Bridgehead Road,

IL LEGAL 5TANDARD

CEQA requires thal an agency analyze the potential environmental impacts of its
proposed actions in an environmental impact report (“EIR™) (except in certain hmited
circumstances). See. e.g.. Pub. Res. Code ("PRC™) § 21100. The EIR is the very heart of CEQA.
Dunn-Edwards v BLAQMD (1992) 9 Cal App.dth 644, 632, “The *foremost principle’ in
interpreting CEQA is that the Legislature intended the act to b2 read so as to afford the fullest
possible protection to the environment within the reasonable scope of the statutory language.™
Compinities for a Better Eme 't w Cal, Res. dgency (2002) 103 Cal. App. 4th 98. 109,

CEQ A has two pamary purposes, Fist CEQA s designed to inform decision makers and
the public about the potential. significant environmental effects of a project. 14 Cal. Code Regs.
("CEQA Gindelines™) § 15002(a) 1). "Its purpose 1s to nform the public and s responsible
officials of the environmental consequenves of their decisions beflore they are made. Thus. the
EIR *proiects not only the environment but also informed selt-government. ™ Citizens of (Goleta
Valley v Bd. of Supervisors (19907 52 Cal.3d 553. 564, The EIR has been described as “an
environmental "alarm bell” whose purpose il is to alert the public and ils responsible nflicials to
environmental changes before they have reached ecological points of no return.™ Berkeley Keep
Jets Over the Bay v. Bd, of Pori Comm rs. (2001391 Cal. App. 4th 1344, 1354 (“Berkeley Jets™;
County of Tmo v, Yorty (1973 32 Cal.App.3d 7935, 810,

Second. CEQ.A requires public agenecies (o avoid or reduce environmental damage when
“feasihle™ by requiring “environmentally supenor™ alternatives and all feasible mitigation
measures. CEQA Guidelines § 153002(a)2) and (3): see also Herkeley Jets. 91 Cal. App. 4ih
1344, 1354 Citizens of Goleta Tuller 52 Cal 3d at 564. The EIR serves o provide agencies and
the public with information about the environmental impacts of a proposed progect and to
“identify wavs thal environmental damage can be avoided or significantly reduced. ™ CEQA
Guidelines §15002¢a)(2). Il the project will have a significant eflect on the environment. the
agency may approve lhe project onlv if' it [inds that it hag “eliminated or substantially fessened
all significant effeets on the environment where feasible™ and that anyv unavoidable significant
effects on the environmient are “acceptable due to overriding concerns.” PRC § 21081: CEQA
Guidelines § 13092(bX2){.1) & {B).

The EIR is the very heart of CEQA. Dunn-Edwards 9 Cal. AppRth at 652 CEQA requires
that a lead agency analyze all potentially significant environmental impacts of its proposed
aclions in an EIR. PRC § 21100(k)( 1) CEQA Guidelines § 15126(a). Serkelay Jets. 21
Cal.App.Ath 1344, 1354, The EIR must nel only identify the impacts. but must also provide
“infennation about how adverse the impacts will be.”™ Suntiugo Conney Hater Dist. v Conniy of
Cirunge (1981) 118 Cal..\pp.3d 818, 831, The lead agency may deem a particular impact to be
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insignilicant only if il produces rigorous analysis and conerele substantial evidence justifving the
fnding. Arags Cev: Farm Burean v Citv of Hanford (1990) 221 Cal App.3d 692,

While the vourts review an EIR using an “abuse of diseretion” standard. *The reviewing
courl 1s not to “uncriticatty rety on every study or analysis presented by a project proponent in
support of its posilion. A “clearly inadayquate or unsupported study ig entitled 1o no judicial
deference. ™™ Berfeley Jets 91 Cal. App. 4th at 1355 {emphasis added) (quoting Lauref Heighits
Tmprovement Assn. v Regents of Universin of Californra (1988) 47 Cal. 3d 376, 391 409. {i.
12). As the court stated in Berkeley Jers. A prejudicial abuse of discretion occurs “if the failure
to include relevant information precludes informed decisionmaking and informed public
participation. thereby thwarting the statutery goals of the EIR process.”™ Herkley Jets 91 Cal.
App. 4th at 1355, More recenthy. the California Supreme Court has emphasized that:

When reviewing whether 3 discussion is suffictent to satisfv CEQAL a court must
be satixfied that the EIR (1) includes suffictent detxl to enable those whoe did not
partivipate in its preparation to understand and 1o consider meaningfully the issues
the proposed project raises [cilation omilted]. and (2) makes a reasonable effort to
substantively connect a project’s air qualily impacts 1o likely health conseyuences.

Sierra Club v, Oy, of Fresno (2018) 6 Cal.5th 502, 510, citing Laure! Herehts Improveinent
AAvse 47 Cal.3d at 405, “Whether or not the alleged inadequacy is the complete omission of a
required discussion or a patenily inadequale one-paragraph discussion devoid of analvsis. the
revicewing court st decide whether the FIR serves 1ls purpose as an mformational doctment.”™
{d.at 516 Although an ageney has diseretion to decide the manner of discussing potentially
significant effects in an IR, “a reviewing court must determine whether the discusston of a
polentially significant effect is suflicient or insufficient. i.c.. whether the EIR vomports with its
intended Tunction of including *detml sufTictent 1o enable those who did not partictpate m ity
preparation to understand and to consider rmeaningfulty the tasues raised by the propaosed
praject.”™ Jd.. citing Bakersfield Uitizens for Local Contral v. City of Bokersield (2004 124
Cal.AppAth 1184, 1197 (Bukersfield). As the Court emphasived:

[Wihether a deseription of an environmental impact is insufficient because it
lacks analysis or omils the mapnitude of the impact is not a substantial evidence
question. A conclusery discussion of an environmental impact that an FIR deems
significunt can be determined by a court to be inadeyguate 4y an informational
document wihowt reference to substantial evidenee.

fd. at 514,

1. DISCUSSION

AW The DEIR Fails to Adequately Analyze and Mhitlgate the Potentinl Adverse
Impacts of the Project on Wildlife.

V(&
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The comment of Dr. Shawn Smallwood is attached as Exhibit A, Dr. Smallwood has
identified several issues with the DEIR for the Project. His voncerns are sumimarized below.

1. The DEIR provides an inadequate baseling 1o analvze the Project’s
impacts on biological resources at the Project site.

The DEIR states that 10 special-status species of wildlile “are considered 1o have a low
or moderate potential to occur within the subject properiy.” DEIR_ p. £.2-35, However. Dr.
Smallwood himselt detected 11 special-slatus species on the Project site afler only a brief survey
restricted to the western edge of the Project site. Ex. A p. 7. Further, another 31 special-status
species of birds have been detected near the Project site according to eBird records. /d Based on
Dr. Smallwood s review of the available habitat deseriptions. range maps. sighting records. and
the 662 trees located on the site. 60 special-siatus spaeies of vertebrate wildlife have the potential
10 oceur on the Project site, fd. Dr. Smallwood notes that there mav be 1.000s of nests located on
the property with the capacity to produce tens of thousands of birds — a large percentage of

which would be destroyed by the Project. fd.p. 7.

Dr. Smallwood also notes thal without the benefit of appropriale survevs. the City
dismisses potential impacts on special-status species ol bats because 1o acoustic detectors were
deploved. nor were anv surveys perlormed at night using a thermal-imaging camera or eves on
the skv. 7d. at R Without being informed by these appropriale surveys, the City cannot rule out
any of the bat species in Table 3 of the DEIR as dependent on the site for foraging or slopover

roosting habitat. [d.

Dr. Smallwood also points out that the DEIR makes additional mistakes in delermining
and analvzing the impacts 1o biologieal resources on the Project site, First, the DEIR provides a
Mawed analvsis of potential burrow ing owl impaets. starting by pigeon-holing burrowmyg owls
into an unrealistically narrow portjon of the environment. The DEIR states ““[b]urrowing owls
inhabit dry open relling hills. grasslands, desert floors. and open bare ground with gullies and
arrovos,” DEIR. p. 4.2-35, However. Dr. Smallwood notes that in [acL "burrowing ow ls inhabit a
variety of environments. o long as tall struetures such as trees ocowr m low density (as is the
case over large portions of the project site).” Ex. A. p. 8. Dr. Smallwood identitted several other
tallacies in the DEIR s analysis of bummowing owls including the following: whether ground
squirrels occur on the site: that burrowing owls are discouraged from the sile because the
grassland areas are routinely mowed: and the Citv's conclusions over burrowing owl oceurrance
likelihoods without having performed detection surveys. fi. Dr. Smallwood disproves all of
these fallacies and concludes that the DEIR s conclusions should be founded on the appropriale

detection survevs. which have not vet been performed at the Project site. fd at 8. 12

Second. the DEIR s anatysis of golden eagle impacts fails to incorporate specific impacts
1o the species that are recognized in the Fast Contra Costa County IHahitat Conservation Plan and
Natural Community Conserviation Plan ("ECCC HCP'RNCCP”) but are speciflically called out as
nol covered by the LCCC HHCP NCCP, Dr. Smullwood highlights wind turbine collisions and the
expansion of the Los Yagueros Reservoir as specific impacts that are recognized by the ECCC
HCP. XCCP. fd. at 13. Since a majority of the Preject site is within the ECCC HOP NCCT arca,
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and the DEIR relies on it within its Biological Resources analyvsis, Dr, Smallwood concludes that
the DEIR needs to be revised in light of these additional impacts and how thev bear cumulatively
on the loss of stopover and flvover habitat for golden eagles due to the Project. fd.

Third. the City concludes that Swainson’s hawks will not nest on the Progect site because
the “"Del Antico Basin is surrounded by subdivisions and a vineyard.” DEIR. p. 4-36. Dr.
Smallwood points out that this conclusion is reached right after summarnizing Swainson's hawk
nest attempts at the Project site in 2011, 2012, and 2018, and Swainson’s hawk sightings on the
site n 2019, Ex. A, p. 13. ~In reality. Swainson’s hawks will nest in urban environments. so long
as they are within one mile of foraging habitat.” fd. The Project will permanently remove at least
one nest site. and would cause a significant impact on Swainson’s hawks” access to forage. For
these reasons. Dr. Smallwood states that the EIR must be revised to appropriately address these
impacts and so that it is informed by detection surveyvs that meet California Depariment of Fish

and Wildlife s (*CDFW™) guidelines. [d,

Every CEQ.A document must start from a “baseline™ assumption. The CEQ.\ “basetine™
is the set of environmental conditions against which to compare a project’s anticipated impacts.
Communities for a Better Ewnt. v, So. Coast Aiv Qual. Memt, Dist. (2010) 48 Cal. 4th 310. 321
Section 15125(a) of the CEQA Guidelines states in periinent part that a lead ageney’s
environmental review under CEQA:

*...must include a description of the physical envirenmental conditions in the
vieinitv of the project. as thev exist at the time [environmental analysis] is
commenced. from both a local and regional perspective. This envirommental
setting will nommally constitute the baseline physical conditions by which a Lead
Ageney determmes whether an impact is significant.”™

Nee. Save Owr Peninsida Connnittee v. Connty of Monterey (2001) 87 Cal. App.4th 99 124-125

(" Save Our Penimsula.”)y By failing to correctly assess the presence of wildlife A the site. the

DEIR fails to provide an accurate baseline from which 1o analvze the Project’s impacts on
wildlife,

2. The DEIR fails 10 adeguately address the polential adverse iinpact on

habita fragmentation and wildlife movemeni.

Afler reviewing the DEIR. Dr. Smallwood identitied that the DEIR lails to analyze the
Project site for potential impacts on wildlife movement in the area. Ex. A, p. 14. The DEIR stales
that “significant wildhife movement corridors do not exist within the land area adjacent to the
project site. invluding the off-site utility improvement areas.” DEIR. p. 4.2-41. Homever. as Dr.
Smallwood points on. this staterent is based on a false CEQ A standard. Fx. Ao p. 13 CEQA
asks whether a project will “Interfere substantially with the movement of any native restdent or
migratory {ish or wildlife species or with established native resident or migratory wildlife
corridors . . .7 Jd. The CEQA standurd requires the ageney to address impacts 10 wildlile
movement regardless of whether the movement s channeled by a corridor. 7d. Through Dr.
Smallwond s expertise and observations, velant wildlife target open spaces for travel paths. cven
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if thev have to fiv over some wrbanized areas to do 5o, /d. at 14. While at the Project site. Dr.
Smallwood even noticed thousands of blackbirds of multiple species flving over the Project site.
fd. Bevause many species of wildlife likely use the Project site for movement across the area. and
because the Project would further cut wildlife off from stopover and staging habital the DEIR
should be revised to adequately address the Project’s potential impacts on habitat fragmentation
and wiltdlife movement.

3. The DEIR fails to address the poteniial significant impacts on wildlife
fram vehicle collisions due 1o increased traffic from the Project.

According to the DEIR. the Project would generate about 4.292 daily trips. DEIR. p. 4.4-
20, The increase in vehicle trips are likely to result in increased wildlife fatalities becauss vehicle
collisions kill wildlife, Ex. A p. 14, However. Dr. Smallwood points out that the City failed to
analvze the impacis of the Project’s added road traffic on special-siatug species of wildlife, Jd
According to Dr. Smallwood manyv of the amimals that would be killed by the traffic generated
by the Project would be located far from the Project’s construction footprint because they would
be crossing roads traversed from cars and trucks originating from or headed toward the Project
site. Jed. Vehicle vollisions account for the deaths of many thousands of reptile. amphibian.
mamrmal. bird. and arthropod fauna. and the impacts of such collisions have ofien been found 10
be significant at the population level. Jd. at 15 16. In terms of avian mortality. it is estimated that
vehicle collisions result in the death of 82 million 1o 340 million birds per vear. 7d. al 16.
Because the impact of vehicle collisions on wildlife was not addressed in the DEIR. the EIR
must be revised to appropriately assess the wildhfe mortality that the Project will cause due 1o
in¢creased traffic on existing roadways, and should also provide miligation measures for such
impacts.

4. The DEIR fails to adeguately mitigate the adverse impacts on binlogrcal
TESOUTCES.

The DEIR relies on the ECCC HCP WNCCP as the mechanism that would adequately
mitigate impacts 1o spevial-slalus species within the portion of the Project site meluded in the
ECCC HCP ' NCCP permit area. DEIR. p. 4.2-512. However. as Dr. Smallwood peints oul, the
Cityv's conclusion is nol supperied by substantial evidence because wildlife. such as burrowing
owls. are rapidly declining in numbers and productivity despite the mitigalion measures provided
for in the ECCC HCP'NCCP. Ex. A, p. 17. Dr. Smallwoeod concludes that 11 is insnfficient to
merely pay the ECCC HCP NCCP mitigation fee. and that the City should also follow CDFW s

guidelines to adequately mitigate the impacis caused by the Project. Jd

Dr. Smallwooed also identifies sex eral more problems with the mitigation proposed in the
DEIR for impacts to biological resources. For example. Dr. Smallwood notes that due to the
flawed interpretation of the CEQA standard and the scientific definition of “comridor.™ the City
erroncously concludes no mitigation is required for project impacts on wildlife movemuent in the
region. Jd at 18, Since many special-status spevies of wildlife use the Project site for stopover.
slaging. and {Ivover habial. the loss of access (o this =ite will increase the distance between
remaining open species and will increase the energy eosts of wildlile movement i the region. Jel
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Sinee the DEIR does not address these impacts, it must be revised and address how these impacts
should be mitigated. [/, Further. only 10°s of the special-status species in the DEIR Tables 2 and
3 are covered by the ECCC HCP-NCCP. which means that pavment of the ECCC HCP XCCP
mitigation fees wouldn™t mitigate the Project’s impacts to %0%0 of the special-status species

| potentially cccurning at the Project site. Id. at 19,

| Due to Dr. Smallwood's analvsis of the DEIR and the potential significant impacis the
Project will have on biological resources. the City must prepare and circulate a revised DEIR
| incorporating the above concems and suggested mitigation measures.

B. The DEIR Fails to Adequately Analyze and Mlitigate the Potential Adverse
Impacts of the Project on Air Qualbey

SWAPE. an environmenlal consulting lirm. reviewed the air quality analvsis m the EIR.
SWAPE™s comment letler is attached as Exhibit B and their [indings are summarized below.

The DEIR for the Project relies on emissions caloulated from the California Emisgions
Estimator Model Version CalEEA0d.2016.3.2 ("CalEEMod™). This model rehes on
recommended defaull values based on site specific information related 1o a number of factors.
The model is used to generate a project’s construction and operational emissions. 5W .APE
reviewed the Projeci’s CalEEAod output files and found that the values input inte the model
were inconsislent with nformation provided in the DEIR. This resulls in an underestimation of
the Praject’s emissions. As a result. the DEIR fails to provide substantial evidence that the
Project will not have significant air quality impacts and an RDEIR is required to properly
analyvze these potential impacts.

Specificallv. SWAPE identrfied the following 1ssues with the DEIR s mput parameters:

| » unsubstamiated reduction in carbon intensity factor;
e failure to account for total amount of material import. export;
» incorrectly assumes ller 4 fnal equipment:

* failure to include all demolition:
s unsubstantrated mobile mutigation measures; and
» unsubstantiated energy mitigation measure.

SWAPE™s analveis on these issues can be found in Exhibit B. pages 2 9.

Additionally. the DEIR fails to itnplement all feasible miti gation measures to reduce
emissions. The DEIR determines thal the Project’s VOC and NOx emissions would exceed the
thresholds set forth by the Bav Area Alr Qualily Management Distrivt C'BAAQMD™). DEIR. p.
4.1-31. Table 4.1-8. Ax a results the Project proposes several mitigation measures to reduce the
Project’s VOU and NOx emissions. [ at 4.1-31 Fven afler implementing these mitigation
measures, however, the DEIR concludes that the Project s construction NOx emissions would
still be significant. Jd. While SWADPE agrees that the Project would result in a significant
construetion NOx impact. SWAPE finds the DEIR s conclusion thal these impacts are

L J
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“signiftcant and unavoidable™ to be incorrect, Ex. B. p. 9. SWAPE examined the DEIR and
found that not all feasible mitigation measures were implementad in the DEIR. /4 at 10. SWAPE
listed additional mitigation measures that should be identified and incorporated in an EIR in
order 1o reduce the Project’s air quality impacts to the maxinmum extent possible, fd, at 21 25,
These include, among other examples, using ultra-low sulfur diesel fuel (ULSD) or a btodiesel
blends 1o fuel equipment on site. using electric and hvbrid powered construction equipment and

the use of a vonstruction vehicle inventory tracking svstem.

An agency may adopt a statement of overriding considerations only affer it has imposed
all feasible mitigation measures to reduce a project’s impact to less than significant levels.
(CEQA Guidelines 8§ 15126.4. 13091.) CEQA prohibits agencies from approving projects with
significant environmental impacts when feasible mitigation measures ¢an substantially lessen or
avoid such impacts. (Pub. Res, Code § 21002.) As explained in CEQA Guidelines section
13092(bX2). m ageney is prohibited from approving a project witless it has “[e]limmated or
substantially Jessened all significant efTects on the environment where feasible.” Until all
feasible mitigation is reviewed and incorporated mto the Project’s design. impacts from

construction NOx cannot be considered sipnificant and unavoidable.

C, The DEIR Fails t0 Adequately Evaluate Health Risks from Diesel Particulate
Alatter Emissions

The DEIR concludes that the Project will not have a significant health risk impact on
nearby sensitive receptors. Bul in making this conelusion. the City never conducted a
construction or eperational health risk assessment ("HRA™) for nearby. existing sensitive
receptors. DEIR. p. 4.1-40. The DEIR atiempts to provide a number of justitications for why the
City did not inelude a construction or operational HRA, bl as SWAPE explains, none of the

Justificalions are adequate. Ex. B.pp. 10 12

In an effor to determine the Project’s petential health risk 1o nearby sensitive receptors.
SWAPE prepared a sereening-leve]l HR A, The results demeonstrate that the Projeet may have a
significant health-risk tmpact, SWAPE found that the excess cancer nsk for children Jocated
approximately 400 melers away. over the course of the Project construction and operatiomn, is
approximately 12 in one mitlion. /d. at 15. The excess cancer risk over the course of a residential
lifelime is approximately 21 in one million. Jd. The BAAQAID threshold for excess cancer risk
is 10 in one million. Bavause the child and lifetime cancer risks exceed the BAAQMD's
significance threshold of 10 in one million. the City must prepare an RDEIR with a revised HR.A
which makes a reasonable effort to connect the Project s air guality emissions and the potential
health risks posed to nearby reveptors.

D. The DEIR Fails to Adequately Analyze and hlitigate the Potentinl Adverse
Impacts of the Project from Greenhowse GGases

The DEIR determined that the Project will have signiticant and unm oiduble Greenhouse
Gas (~GIIGT) impacts even after the implementation of mitigations measures. DEIR. p. 4.1-50.
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The DEIR states that the proposed Project requires a rezone to amend the zoning
dexignation of the site from Specific Plan (SP-3}to Planned Unit Development (P-1). DEIR. p.
1-2. Due to the rezomng of the site. “the buildings are assumed to be capable of accommeodating
arange of light industrial, warehousing, distribution. e-commerce fulfillment, and light
manufacturing uses . .. .7 fd. at 3-7. However. as Ar. Smith points out. the DEIR Transportation
and Circulation Analvsis section evaluates all but 7.56 percent of the Project as general
warchouse use. Ex. C. p. 2. Most of the permissible uses under the PUD generate tratfic at rates
considerably higher than the trip generation for warehouse use applied to the majority of the
Protect in the DEIR. /d.

Mr. 8mith created a table to show the dispanty of total and peak period trips between the
remaining 92 percent of square foot uses assumed in the DEIR as warchouse uses and teips if
considered for other permissible uses in the P-1 zonmg,

DAILY AND PEAK HOUR TRIP GENERATION COMPARISON

Land Use Quantity Daily Total AM Pk PM Pk Tot.
Tot.?
150 Warghousing 1,835,404 3,183 312 349
110 Light Industrial 1,835.404 9,104 1,285 1,156
140 Manufacturing 1.835.404 7.213 1,138 1.230
155 E-Commerce Fulfill 1,833,404 15,014 1.083 2,515
156 Hi Cube Parcel Hub 1,835.404 14,224 1,285 1,175

/d. at 3. This table shows that the alternalive permissible uses would generate from 4.020 to
11.821 more daily trips than the assumed warchouse use evaluated in the DEIR. /4. Mr. Smith
coneludes that this table makes clear several things: 1) had a reasonable mix of uses been
considered 1 the anahvsis. the number of trafTic impacts disclosed and or the severity of impacts
would be greater: 2) the DEIR's decision to consider the entire 1.835.404 square feet at the
lowest irip generaling use permissible in the P-1 zoning is inconsistent with CEQA’s demand of
a good faith effort to disclose mpacts: and 3) had the traffic from a more likely mix of uses in
the proposed Project been conridered. this would have cast the Reduction Footprnt Alternative
in an even more favorable light. Id.

For these reasons. Mr. Smith concludes that the DEIR s Transportation and Circulation
analysis does not meet the requirements of CEQ.A and that a revised analysis that considers a

logical mix of permissible uses must be performed and the DEIR recirculated, 7d.

V. CONCLUSION

For the foregoing reasons. LIUNA Local Union 324 and its member living in the Citv of
Qakley and the surmounding areas, urge the City o complete a revised DEIR addressing the
Project’s significant impacts and mitigalion measures.

! We note that the column headings for the AN and PA peak hour trip totals mn DEIR Tahle 3.4-4 ure mislabeled
Lhe A8 and PALinp wals are aclually presented in the eolumns labeled “Out”
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Thank vou for vour attention fo these comments. Please include this lefler and all
aflachments herefo in the record of proceedings for this project.

Sincerely.

Michael Lozeau
Puige bemne
Lozean | Drary LIP
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