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P: (626) 381-9248 
F: (626) 389-54 14 
E: mitch@mit chtsailaw.com 

VL>\. U.S . . MAIL & :&.MA.IL 

October 9, 2019 

!vlitchell M. Tsai 
Attom,y At l...tw 

John Mayer, AICP, Senior Planner 
Community Developmen t Depa rtment 
415 S. Ivy Avenue 
Monrovia, CA 91016 

B11111il Delimy to: jmayer@ci.monrovia.ca.us 

155 South El Molino Avenue 
Suite 104 

Pasadena , California 91101 

RE: Commen ts to the 127 Pomona Specific Plan and Mixed-Use 
Developmen t Initial Study/M itigated Nega tive De claration (JS/M..ND) 

Dear Mr. Mayer, 

On behalf of Southwest Regional Council of Carpenters (' Commenters " or 
"Southwest Carpenters ' '), my Office is submitting these commen ts on the City of 
Monrovia 's ( 'City'' or " Lead Agency '') Initial Study / Mitigated N egative Declaration 
(' IS/MND' ') for the 127 Pomona Specific Plan and i'vlixed-Use Developmen t Project 
( 'P roject' '). 

Toe Project proposes a mixed-use development with residential and commercial uses 
on a 1.83-acre site. The residential componen t consists of 310 apartment units, 25 of 
which are affordable units set aside for very-low-income and moderate-income 

households. The developmen t would be seven stories in height (95 ft maximum) with 
approximately 347,545 square feet of floor area above grade with two levels of 
undergroun d parking and one level of at-grade parking. IS/ MND , p. 1. 

The Project also propo ses a parcel map to consolidate 7 parcels into a single 1.83-acre 
parcel: APNs 8507-002-033, 8507-002-034, 8507-002-035, 8507-002-038, 8507-002-

039, 8507-002-907, 8507-002-908. IS/:MN D , p. 2. 

The Southwest Carpen ters is a labor union representing 50,000 union carpenters in six 
states, including in southern California, and has a strong interest in well-ordered land 
use planning and addressing the environmen tal impacts of development pro jects. 

L5.1 
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Individual members of the Southwest Carpenters live, work, and recreate in the City of 
Moru:ovia and surroun ding conumulities and would be directly affected by tlie 
Project's environmental impacts. Commenters expressly reserve the right to 
supplement these conun ents at or prior to hearings on the Pro ject, and at any later 
hearings and proceedings related to tllis Project. Cal. Gov. Code § 65009(b); Cal. Pub. 
Res. Code § 21177(a); Bakmfield Citizf11S far Lorol Control v. Bakersfield (2004) 124 Cal. 
App. 4th 1184, 1199-1203; see Galante V il19·ards v. Mo11ttf'f)' Water Dist. (1997) 60 Cal. 
App. 4th 1109, 1121. 

Conlllienters incorpora te by reference all conunen ts raising issues regarding the EIR 
subnlitted prior to certification of the BIR for the Project. CitiZfnsfor Cle1111 E nttg>' v City 
oj lf7oodland (2014) 225 Cal.App.4th 173, 191 (finding that any party who has objected 
to the Project's enviro1unental documen tation may assert any issue timely raised by 
otlier parti es) . 

Moreover, Colllllienter requests that the Lead Agency provide notice for any arid all 

notices referring or related to the Project issued under tile Califonlia Environm ental 
Quality Act ("CEQ A"), Cal Public Resources Code ("PR C")§ 21000 et seq, and tlie 
Califonlia Pl:uuling :uid Zoning Law ("Plruuting ruid Zo,ting Law' '), Cal. Gov't 
Code §§ 65000-650 10. Califonlia Public Resources Code Sections 21092.2, and 
21167(f) :uid Gove nunent Code Section 65092 require agencies to mail such notices to 
any person who has filed a written request for them witli tlie clerk of tile agency's 
governing body. 

I. THE PLANNING COMM ISSI ON SH OU LD HA VE AN 
OPPOR TUN IT Y T O RE VIE W T HE ENTIRE TY OP T HE IS/ MND 
WITH ALL PU BLI C COMM E NTS PRIOR TO DE CIDING T O 

RE COl'vlME N D PR OJE CT APPR OVAL TO THE CIT Y CO UN CIL 

Th e City's Platllling Conunission will be holding a hearing on tlie Project to decide 
whetller to recommen d approval of the Project to the City Council on Octo ber 9, 

L5.1 
Cont. 

2019, wllich coincides with the last day of tile conun ent period for the IS/ 1\oIND . As a LS.2 
result, ne.ither the Pla1uli11g Com1nissio11 nor tile plamling department staff will have 
had opportmlities to review arid digest all public commen ts subnlitted regarding tlie 
IS/ 1\oIND prior to the Oc tober 9 Platllling Conuni ssion hearing. 

Tiie public comm ent period began on September 9, 2019, and ends on October 9, 
2019 "at the conclusion of the Planning Comnlission hearing." September 5, 2019, 
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Notice of Intent to Adopt a Mitigated Negative D eclaration and N otice of Public 
Hearing. 

One of CEQA 's basic purposes is to inform governmen t decision-makers and the 
pu blic about the potential significant environmental effects of proposed projects (14 
Cal Code Regs §15002(a)(l)) and to disclose to the public the reasons for approval of a 
project that may have significant environmen tal effects (14 Cal Code Regs 
§15002(a)(4)). 

By no t giving the City's planning staff and the Planning Comm ission adequate time to 
process and consider all pu blic commen ts submitted regarding the IS/ lv!ND within the 
comm ent period, the Planning Comm ission' s decision to reconunen d approval of the 
Project will be uninforme d and rend er CEQA 's circulation and pub lic commen t 
requiremen ts futile. 

Commen ter requests that the Planning Comm ission contin ue this hearing to consider 
the Project and the IS/:M1'-JD until such time it could adequately consider all public 
conun ents submitted regarding the IS/ i'.l!ND. 

II. TH E PR OJE CT WO ULD BE APP RO VE D IN VI OLATI ON OF T HE 
CALIFO RN LI\. ENVI RON MENT AL QUALITY ACT 

A. Background Concern ing the California Enviro nmen tal Quality Act 

CEQA has two basic purpo ses. First, CEQA is designed to inform decision-makers 
and the public about the po ten tial, significant environmen tal effects of a project. 14 
California Code of Regulations ("CCR" or "CE QA Guide lin es')§ 15002(a)( l ). "Its 
purpose is to inform the public and its respon sible officials of the environmen tal 
consequences of their decisions before they are made. Tims, the EIR 'protects no t only 
the environmen t but also infonned self-governmen t.' [Citation.]" Citizens of Goleta 
V all{)• v. Boani ef S1,pervitors (1990) 52 Cal. 3d 553, 564. The EIR has been described as 
"an enviro1unental 'alarm bell' whose purpo se it is to alert the public a.nd its 
responsible officials to environmental changes before they have reached ecological 
poin ts of no return. " Berke!ry Keep Jets Over tbe Bqy v. Bd. if Port Cotnm'rs. (2001) 91 Cal. 
App. 4th 1344, 1354 ( 'Berkel{)rJets'J; Co1111ryefl 1!J'O v. Yorry(1973) 32 Cal.App .3d 795, 
810. 

Second, CEQA directs public agencies to avoid or reduce enviromn ental damage when 
possible by requiring alternatives or mitigation measures. CEQA Guidelines § 
15002(a)(2) and (3). See also, Berke!ry Jets, 91 Cal. App. 4th 1344, 1354; Citizens if Goleta 

L5.2 
Cont. 
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V all{)• v. Boani of S11pen,isors (1990) 52 Cal.3d 553; Ll111rel Heights Itnprovemenl Ass 'n v. 
Rtgenlsojlhe UnivemtyoJCa!ifoniia (1988) 47 Cal.3d 376,400. TI1e BIR senres to provide 

public agencies and the public in general with information about the effect that a 

proposed project is likely to have on the envirotUnent and to "iden tify ways that 
envirotUnental damage can be avoided or significantly reduced." CBQA Guidelines § 

15002(a)(2). If tl1e pro ject has a significant effect on tlle environmen t, tl1e agency may 

approve the project only upon finding tl1at it has " eliminated or subst antially lessened 

all significant effects on tl1e environmen t where feasible" and tl1at any unavoidable 

significant effects on tl1e environment ru:e "accepta ble due to overriding concerns" 

specified in CBQA section 21081. CBQA Guide lines § 15092(b) (2) (A- B). 

B. TI1e City Should Prepare an BIR for tlle Pro ject 

A strong pres umption in favor of requiring preparation of an BIR is built into CBQA. 

This pres umption is reflected in wh at is known as tl1e "fair argument" stand ard, under 

which an agency must prepare an BIR whenever sub stantial evidence in tlle recor d 

supports a fair argument that a project may have a significant effect on tile 

environmen t. Q11t1il Botanical Gardens Fo11nd, Inc. v City of Encinitas (1994) 29 CA4tll 

1597, 1602; Friends of"B" St. v City o/Haywani (1980) 106 CA3d 988, 1002. 

The fair ru:gmnent test stems from the statutory manda te that an BIR be prepa red for 
any project tl1at "may have a significant effect on tl1e envirotUnent ." Pub Res C 

§21151; No Oi4 Inc. 11 Ci!)• of Los Angeles (1974) 13 C3d 68, 75;Jensen v City of Santa Rosa 
(2018) 23 CA5tl1 877, 884. Under this tes t, if a prop osed pro ject is not exempt and may 
cause a significant effect on tlle envirotUnent, the lead agency m11st prepru:e an EIR. 

Pub Res C §§21100(a), 21151; 14 Cal Code Regs §15064(a)( l), (f)(l ). An BIR may be 

dispensed witl1 only if tlle lead agency finds no substantial evidence in tlle initial study L5.3 

or elsewhere in tl1e record tl1at the pro ject may have a significant effect on tl1e 
environmen t . Parker Shafft1ck Neighbors v Berle.el{)• Ci!)• Cotmcil (2013) 222 CA4tl1 768, 

785. In such a situation , the agency must adop t a negative declaration. Pub Res C 

§21080(c)( l); 14 Cal Code Regs §§15063Q,)(2), 15064(f)(3). 

"Significant effect upon tl1e environmen t" is defined as "a substantial or potenti ally 

substantial adverse change in tlle environmen t." Pub Res C §21068; 14 Cal Code Regs 

§15382. See §13.2. A pro ject "may" have a significant effect on the environmen t if 

mere is a "reasonable proba bility" tllat it will result in a significant impac t. No Oi4 Inc. v 
Ci!)• oJLos Angeles, 13 C3d at 83 1116; S1111dstro111 v Co1111!)' oJMendocino (1988) 202 CA3d 

296, 309. If any aspect of tile pro ject may result in a significant in1pact on the 
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environmen t, an BIR must be prepared even if the overall effect of the project is 

beneficial. 14 Cal Code Regs §15063(b) (l) . See Co11nty Sa11itatio11 Dist. No. 2 v Co11n{y of 
Kem (2005) 127 CA4th 1544, 1580. 

Thi s standard sets a "low threshold" for the preparation of an BIR. Consolidated Irrig. 
Dist. v City ofSelma (2012) 204CA 4th 187, 207;Nelson v C01111ty ofKem (2010) 190 

CA 4th 252; Pock et Protectors II Ci!)' of Sacramento (2004) 124 CA 4th 903, 928; Bo1JJ1»a11 v 
Ci!J' ofBerktl!J' (2004) 122 CA 4th 572, 580; Citize11A ctio11 to Serve A ll Stll(/ents v Thornlry 
(1990) 222 CA3d 748, 754; S11ndstrom v Co1111tyofMe11dotino(1988) 202 CA3d 296, 310. If 

substantial evidence in the record supp orts a fair argumen t that the project may have a 

significant environmen tal effect, the lead agency must prepare an E IR even if oth er 

substantial evidence before it indicates the project will have no significant effect. See 
]t11st11 v Cit)• of Santa Rosa (2018) 23 CASth 877, 886; Clewt Land & L frettock v City of Sa11 
Diego (2017) 19 CA5th 161, 183; Sta11itla11S At1d11bon Sot)\ I11c. 11 Co11nt)• of Sta11islt111t (199'5) 

33 CA 4th 144, 150; Brt11twood A ss'nfar N o Drilli11g, Inc. v Cit)• of Los A11gele.s (1982) 134 

CA3d 491; Friends of "B" St. v Cit)' ofH '!)•ward (1980) 106 CA3d 988. See also 14 Cal 

Code Regs §15064(£) (1 ). 

As explained in full below, there is a fair argument that the Project will have a 

significant effect on the environm ent. As a result, the "low threshold" for prep aration 

of an E IR has been met and the City must prepare ru1 E IR. 

C. CEQ A Requires Revision ru1d Recirculation of a lvlitigated N egative 

Declaration \Vhen Substantial Changes or New Information Comes to 

Light 

Once a negative declaration has been circulated, it may need to be recirculated for 

another round of review ru1d commen t if it is " substru1tially revised" after the public 

notice of th e first circulation perio d has been given. CE QA Guidelines § 15073.5(a). 

A sub stru1tial revision includes two situations (14 Cal Code Regs §15073.S(b)): 

• A new, avoidable significru1t effect is identified, ru1d to reduce that effect to a 

level of insignificance, mitigation measures or project revisions must be added. 

• T he lead agency finds that the mitigation measures or project revisions originally 

included .u1 the negative declaration will not reduce po tentially significant 

impacts to a level of insignificru1ce, ru1d new mitigation measures or project 

revisions are required. 

LS.3 
Cont. 

LS.4 
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New .info rmation will require recirculation when it amounts to a sub stantial revision 
of the negative declaration, which is defined to mean the .identification of new 
significant environmental .impacts or the addition of new mitigation that is required to 
avoid a significant environmental impact. 14 Cal Code Regs §15073.S(b). I f the new 
.information reveals a new significant impact that cannot be mitigated or avoided, then 
the lead agency mus t prepare an BIR before approv ing the pro ject. 14 Cal Code Regs L' :>.4 
§15073.S(d) . Cont. 

Rev.is.ions to a project to mitigate potentiall y significant e,1vironmen tal effects must be 
.included in the negative declaration that is circulated for public review. Pub Res C 
§21080(c)(2); 14 Cal Code Regs §§15070(b), 15071(e). 

Based on the argumen ts set forth below, in the alternative, Commen ter requests tha t 
the City recirculate the IS/ lYIND upo n malting any revisions. 

D. The IS/:MND Fails to Adequately D escribe the Pro ject. 

It is well-established that " [a]n accurate, stable and finite pro ject description is the sine 
qua non of an .informative and legally sufficient EIR." Comity ofI1!J'O v. Cify of Lot 
AJJgtkt (1977) 71 Cal.App.3d 185, 193. "A ct11tailed, enigmatic or unsta ble project 
description dra\vs a red herring across the path of public input." Id. at p. 198. 

1. The IS/ MN D Fail! to Adeq11afe!J Detcribe the PrrrJecf't Eligibility for the 
DeJJti!)' Bo1111t, btcenfivtt/ Concettioll! and 1/Vaivert 

TI1e IS/ !lrnD fails to adequately describe the Project 's eligibility for Den sity Bonus 
Laws. TI1e IS/ !lrnD con cludes that the Project is eligible for a 20% density bonus 
based on the Project's inclusion of 13 ve1y-low-i11come housing units. 

Based on the IS/ MND , the California Density Bonus Law purports to grant the 
Project with several benefits. First, the IS/ lvIND claims the Project qualifies for a 
20% density bonus, allowing it to .include more units over the Project's base density. 
Second, the IS/ M1'1D lists one incentive/ concession to allow for the preparation of a 
specific plan for a m.i.'sed-use pro ject in the Western Gateway subare a on a site less 
than two acres in size. Titird, the IS/ MND states th at the Pro ject will benefit from 
one waiver of development standard to increa se the ma.'sinmm floor-ru:ea ratio (FAR) 
from 2.5 to 3.8, allowing the Project to be much denser than it would otherwise be 
allowed. IS/ MND , p. 92. 

LS.5 
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Whe ther the 20% density bonus amoun t of 20% and the num ber of 

incentives/ concessions were properly calculated pursuant to Governmen t Code 

sections 65915 largely depends on what the base density the Project is permitted to 

have without any density bonus. However, the IS/ MND does no t provide the base 
density - i.e. how many of the 310 total residential units would be the base density 

and how many are density bonus units. Si.nee the IS/ i'.lfND does not provide the 

Project's base density, the public is forced to speculate it. Thu s, the IS/ MND 's 

description of the Project' s eligibility for density bonus is inadequate and misleading. 

E. TI1e IS/MN D Fails to Adequately Disclose Analvze and Mitigate the 

Project's Sigpificant N oise Impacts 

The IS/ !lu'-JD discloses that the Project will have s.ign.ificant construc tion no ise 
impac ts and proposes mitigation measures . Howe ver, the IS/ MND fails to adequately 

disclose all potential noise impacts of the Project and as a result, fails to adequately 

mitigate such impacts to a less than significant level. 

1. The IS / lv!ND Foils f0Adeq11afe!J Disckm the PrrJtct't Noi.re It»pactt 

The IS/ !lu'-JD states tha t Moll!ovia Municipal Code (MMC) Chapter 9.44 establishes 

allowable noise standards for residential uses, indicating that no ise levels on residential 
properties shall not exceed 55 dBA between 7:00 AM and 9:00 PM and SO dBA 

between 9:00 PM and 7:00 AM. M1v1C Chapter 9.44 exemp ts ve1-y short -term 

.increases for "burs ts of noise" from the aforementione d noise standards for certain 

activities .including construction or demolition work but only during weekdays, 7:00 

AM to 7:00 PM. IS/ MND , pp . 98-99. 

Despite the fact tha t cons tru ction or demolition work ou tside of weekday hours are 

not exempted from MMC's noise standard s, the IS/ MND admits that "some Saturday 

construction could be expected. On Saturdays, construction activity is not exempted 
from the City's noise regulations ." IS/ MND , p . 101. 

As a result, in light of the IS/ MND's allowance of weekend construction activity, the 

IS/ MND fails to disclose that the Project's foreseeable wee.kend cons truction activities 

will violate lv1CC Chapter 9.44's allowable noise standards not to exceed 55 dBA 

during the day. Because the IS/ i'vfND states that construction noise "will range 

between 61 dBA and 81 dBA througho ut the construction process ," the Project will 

violate the MMC's noise standards on weekends and the IS/ MND fails to disclose 
such significant impacts. IS/ MND , p. 102. 

L S.S 
Con t. 

L5.6 
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2. The IS I MN D I,vproperfy Defert the Fonm//atio11 of Noise Mitigation 
A1east1rt AtfA1-N OI-3 

TI1e IS/ MND fails to adequately mitigate the Project's significant noise impacts by 
deferring the formu lation of l\,litigation Measure MM NOI -3. 

Section 15126.4(a)(l )(B) of the CEQA Guidelines states "[f]orumlation of mitigation 

measm es shall not be deferred until some fumce time." \Vhile specific details of 

mitigation measure may be de ferred, an agency is required to (1) conunit it self to 

mitigation, (2) adop t specific performance standards the 1nitigation will achieve, and (3) 

identify the type(s) of potential action(s) that can feasibly achieve that perfonnan ce 

standard and that will be con sidered, analyzed, and potentially incorpora ted in the 

mitigation measure. See Pm m~ Wild S1111tee v. City of Santee (2012) 210 Cal.App.4th 260, 
281; S1111 Joaq11i11 Roptor fu te11e Centerv. Co1mry ojlvfemd (2007) 149 Cal.App.4th 645, 671. 

The IS/ !l,[ND prop oses i\,fM NO I-3 to mitigate the Pro ject's con struction noise 

inlpac ts. H owever, the IS/ !l,[NI) allows the defercal of the formulation of "a 

construction managem ent plan" to address the cons truction noise issues. IS/ MN D , p. 

104. In addition , MM NOI -3 fails to provide specific perfonnance standards for the 

mitigation measme to achieve and foe the preparation of the " construction 

managemen t plan." The IS/ MND uses vague plu ases including (1) requiring 
"suitable" noise attenuation devices, (2) requiring the use of a "quieter equipment'' as 

opposed to "no isier equipment' ' "to the maximum extent feasible," (3) route 

constn1ction traffic via designated tn1ck routes "to the maximum exten t feasible," and 

(4) prohibit construction-related heavy truck traffic in residential areas ''where 

feasible." IS/ MND , p. 104. TI1e use of these vague term s and phrases is the oppo site 

of the specific performa nce standard that CEQA requires . 

As a result, Mi\'1 NO I-3 fails to pro vide sufficiently specific perforuiance criteria to 
determine whether the mitigation measure could actually and effectively mitigate the 

Project' s significant constn1ction noise in1pacts to a less than significant level, leaving 

"a fair argument' ' that tl1e Project will have a sjgnificant inlpac t on the enviro1unent. 

F. TI1e IS/MN D Fails to Adequately Analyze and Mitigate the Project' s 

Hazacdslmpacts 

TI1e IS/ Mi~ discloses tliat tl1e Project Site contains hazardous materials and the 

Phase II BSA detected pheno l in the soil of tl1e Pro ject Site. IS/ MND , p. 84. The 

IS/ M:ND further admits tliat evidence of a release is subject to CERCLA. As such, 

L5.7 

LS.8 
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the IS/ !l!NTI admits that the Project's pote ntial hazardous materials release impact is 

significant and seeks to mitigate such sig11ificant impac ts. Id. Comme nter s are 

especially concerned about the potential release of phenol contained ill the Project 

Site's soil, which will be disturbe d duri.t1g co11stm ction. 

Rather than conducti.t1g further site investigations and co11sulting with the California LS.8 

Environmen tal Pro tection Agency (Ca!BPA) before Prqject approval, the IS/ l\lIND allows Cont. 

such consul tation and noti fication to Ca!BPA to happen after Project appro val. 

IS/ l\lIND, p . 84. As a result, the IS/ MN D fails to adequately analyze the extent of the 

Project's impacts with the po tential for release of hazardous materials. 

1. The IS I MN D Defers 1Vfifigation of the Prqject't Hazards Itnpacts 

TI1e IS/ M1'-JD fails to adequately mitigate the Project's significant hazards illlPacts by 

deferri.t1g the fornmlation of Mitigation Measure MM HAZ- 1. 

Section 15126.4(a)(l)(B) of the CEQA Guidelines states "[f]ornmlation of mitigation 

measures shall not be deferred un til some fumre ti.tne." \XlJtile specific details of 

mitigation measure may be de ferred, an agency is required to (1) conunit it self to 

mitigation, (2) adopt specific performance standards the mitigation will achieve, and (3) 

identify the type(s) of potential action (s) that can feasibly achieve that performance 
standard and that \Vill be considered , analyzed, and potentiall y inco rporated ill the LS.9 
mitigation measure . See Pmerve Wild Santee v. City of Santee (2012) 210 Cal.App.4th 260, 

281; San Joaquin Raptor Rttme Center v. County oj1Vfernd (2007) 149 Cal.App.4th 645, 671. 

The IS/ MN D proposes !1,[1'.,[ HAZ -1 to mitigate the Project's hazard s illlPacts. 

However, what the IS/ l\lIND defers is the adequate determiliatio n of site conditions 

and extent of hazardous ma terials present at the Pro ject Site prior to pro ject approv al. 

Moreover, the IS/ M1'-JD allows the deferral of the fornmlation of "a Site Management 

Plan" to addr ess the Project's po tential release of hazardou s materials. IS/ l\lIND , p . 84. 
However, Ml\l[ HAZ -1 fails to pro vide specific performance standards for the 

mitigation measure to achieve and for the preparation of the " Site Management Plan" 

and does not even requite a qualified hazardou s materials consu ltant to review the 

Phase II BSA. IS/ MN D , p. 84. As a result, it is impossib le to determine whether the 

mitigation measure 1v[M HA Z- 1 could actually and effectively mitigate the Project's 

significant hazards illlPacts. 

Thus, MM HAZ -1 fails to provide sufficiently specific performance criteria to 
determ ine whetl1er the mitigation measure could actually and effectively mitigate tl1e 
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Project's significant hazards impacts to a less than significant level, leaving "a fair 
argument' ' that the Pro ject will have a significant impact on the environment. 

II. THE PROTECT IS INCO NSISTENT WITH THE GENERAL PLA.N 

TI1e IS/:MND pro vides that the Project site lies within Area PD -12. Th e IS/ lvfND 
states that developments in .AJ:ea PD -12 are required to comp ly with the general and 
specific provisions of Area PD- 12 Development Guidelines , which is part of the City's 
Gener al Plan. 

One of the PD- 12 General Provisions provide tha t "in order to encourage the 
inclusion of afford able residential units, deviations in unit size, recreation space and 
parking based on the Zoning Ordinance can be considered if at least 15 % of the units 
are designated for moderate -income or 10 % low income or 5 % very low incom e. 
Units designated as affordable shall be restricted for a mininmm of 55 years." 
IS/ i\lfND , p. 94. However, the IS/ MND admits that the Project on ly designates 4.2% 
of its units as ve1y-low-incom e, not 5%. TI1erefore, the propos ed Project is 
incon sistent with PD -12's General Provisions. 

PD- 12 Gener al Provisions also require that (1) a minimum of two acres is required for 
a specific plan and (2) the increase in FAR to 2.5:1 is allowed as an incentive to 
provide tmderground or strucnired parking as part of a new development. IS/ lvfND , 
p. 94-95. As analyzed below, the Project qualifies for one incentive/ concession. As a 
result, the Project is inconsistent with at least one of these two PD- 12 General 
Provisions that canno t be clainled as an incentive/ concession . 

m. THE PROTECT VIOLA TES THE DE NSITY BONUS LAWS 

TI1e Project is a large mixed-use development that propo ses 310 residential apartment 
units, 25 of which will be "affordable" units. H owever, on ly 13 of the 25 affordable 
units will be very-low-income units. 

As explained above, the IS/ !l,fN D fails to adequately describe how the Project 
qualifies for the following \lllder the Density BomtS Law: (1) a 20% market rate 
density bomtS above the base density, (2) one developme nt incentive / concession and 
(3) one waiver of development to accomm odate the Project. IS/ MND, p. 6. Based 
on the pro ject description, the Project' s eligibility for the density bomtS along with the 
incentives and waivers are unclear. 

A. TI1e IS/MN D 's Den sity Bonus Calculations is Misleading 

lLS.9 
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As stated above , based on the IS/ ll,,Il'\fD, the California Density Bonus Law purpo1ts 

to grant the Pro ject with several benefits. First, the IS/ lvil'\fD claims the Project 

qualifies for a 20% density bonus , allowing it to include more units over the Project's 

base density. Second, the IS/ ll,,mD lists one incentive/ concession to allow for the 
preparation of a specific plan for a mixed-use pro ject in the Western Gateway subarea 

on a site less than two acres in size. 1bir d, the IS/ MN D states that the Pro ject will 

benefit from one waiver of development standard to increase the maximum floor-area 

ratio (FAR) from 2.5 to 3.8, allowing the Project to be much denser than it would 

othe1wise be allowed. IS/ MND , p. 92. 

Whether the 20% density bonus amount was calculated correctly pursuant to 

Governmen t Code sections 6591 SQJ) and (f) largely depends on what the base density 
the Project is permitte d to have \\~tl1out any density bonus. H owever, tl1e IS/:MND 

does not provide the base density - i.e. how many of the 310 total residential units 

would be the base density and how many are density bonu s units? Since tl1e IS/ lvfi'\JD 

does not provide tl1e Project' s base density, the public is forced to speculate it . Tims, 

the IS/ MND 's analysis of the Pro ject's eligibility of density bonu s is misleading. 

B. TI1e IS/MN D Improperly Clainls Two Incentive s/Con cessions Under 

Den sitv Bon us Law. 

Assuming tha t the Project is eligible for a 20% density bonus based on its dedication 

of 13 units for very-low-income wlits. tl1e Project is eligible for only one 

incentive/ concession. Govenunent Code section 65915(d)(2)(A) provides that "the 

applicant shall receive" "on e incentive or concession for projects that include. . at 

least 5 percen t for ve1y low-incom e households . . . " 

However, the IS/:M1'\JD prov ides that tl1e Project seeks two (2) 

incentives/ concessions , one of wllich is requested wider the guise of a "waiver of 

development. " One incentive/ concession to allow for the preparation of a specific 
plan for a mixed-use project (\\~th residential above the ground floor) in the Western 

Gateway sub area on a site less tl1an two acres in size (the Land Use Elemen t requires 

a minimum site size of two acres). IS/ 1\•Il'\fD, p. 92. Next, the IS/ ll,,n,.JD claims 

anotl1er incentive/ concession as a ''waiver of developmen t standard " to increase the 

maximum floor -area ratio (FAR) from 2.5 to 3.8. Id. 

In fact, in another part of the IS/ M1'\JD, tl1e IS/ M1'1D admits tha t the increase in FAR 

is actually a concess ion ratl1er than a waiver of developmen t under Government Code 

L5.12 
Cont. 
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section 65915(e). IS/ MND , p. 95 ("The proposed project has a FAR of3.8. A 

concession from the 2.5 limit has been requeste d pursuan t to State Dens ity Bonus 

Law.") 

As a result, the IS/ MND misapplied the State Dens ity Bonus Law to allow two 

incentives or concessions rather than the one it qualifies for. In conclusion, the 

Project as proposed ill the IS/:MND violates the Dens ity Bonus Law. 

ill. CONC LUSION 

LS.13 
Cont 

Commenters request tha t the City revise and recirculate the Project's environmental I L5_14 
impac t report to address the aforementioned concerns. If the City has any questions or 

concerns, feel free to contact my office. 

Sincerely, 

-~ z/4 
Mitchell M. Tsai 

Attorneys for Southwest Regional Council of Carpenters 




