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Mr. Manuel Acosta 
City of Commerce 
Public Works & Development 
Services Department 

Planning Division 
2535 Commerce Way 
Commerce , CA 90040 
Email: 
macosta @ci.commerce.ca. us 

Re: The Citadel Outlets Expansion & 10-Acre Development Project 
Draft EIR, SCH No. 2016091024 

Dear Mr. Bobadilla, Mr . Acosta: 

We are writing on behalf of the Coalition for Responsible Equitable Economic 
Development Los Angeles ("CREED LA") concerning the Draft Environmental 
Impact Report ("Draft EIR" or "DEIR") SCH No. 2016091024, for the Citadel 
Outlets Expansion & 10-Acre Development Project ("Project "). The Project is 
proposed by Citadel Holdings Group, LLC and the Wash-Tel Commerce , LLC 
("Applicant") and the lead agency for the purpose of environmental review is the 
City of Commerce ("City' '). The 44-acre project site is located along the northerly 
side of Telegraph Road between Hoefner Avenue on the west, continuing east to 
Washington Boulevard in Commerce, California. 1 

The proposed Project would expand the existing Citadel shopping center by 
over a million square feet on a 44-acre project site. 2 The Project would add four new 

1 See generally, DEIR , pp. 11-17, 44-56. 
2 The geographic scope of the Project is larg er than the DEIR titl e suggests, which describes the 

Proj ect as a "10-Acre Development Proj ect." However, the Project site is 44 acres; according top. 43 
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retail buildings, 3 five restaurants/ restaurant areas , 4 and thousands of new parking 
spaces. 5 The Project also includes three, multi-level commercial buildings; 6 a 
combined warehouse / industrial building; 7 tluee hotels with a total of 770 guest 
rooms (the 96-room Loft Hotel and 174-room Travelers Hotel, both in Area 1, and an 
unnamed, 500-room hotel in Area 2);8 a "Movie I Entertainment complex with a fast 
food court ;"9 a two-level, 23,000 sq./foot building for "Adventure Experiential 
Retail; "10 and on-site monorail, to move employees and guests throughout the site. 11 

The Project requires demolition of existing buildings. Commensurate with the 
Project's size and scope demolition , construction and operation will occur in 
overlapping phases over six years, from 2020 to 2026. 12 

We have reviewed the Draft EIR and supporting documents with the 
assistance of air quality and hazards experts Matt Hagemann and Kaitlyn Heck of 
Soil/Water/Air Protection Enterprise ("SW APE Report ") Derek Watry of the 
acoustic, noise, and vibration consulting firm Wilson Ihrig ("Watry Report") , and 
transportation expert and traffic engineer Dan Smith ("Smith Engineering Report"). 
SWAPE's , Mr. Watry 's and Smith Engineering's comments and curriculum vitae are 
attached hereto as Exhibits A13, B14 and C15 respectively and are fully 

of the DEIR "the affected area encompasses a total land area of approximately 44 acres ". The DEIR 
then describes the affected acr eage within each Area. 

3 Buildings 20, 21, 22, 23. (DEIR , p. 56). 
4 The "Food/Retail Bu ildin g" in Area l ; the Gaspar Food Pad in Area 2 and ; restaurant/ fast food 

pads 1 - 4 in Area 3. (DEIR , p. 56). 
6 Two new four-l evel (750 spac es) and six-level parking structur es (680 spac es) and expansion of 

existing parking structure (238 spaces) in Ai-ea l ; a 700 parking space structure in Area 2 and ; 
surfac e parking in Area 3 (DEIR, p . 56). 

6 DEIR , p. 56. 
1 DEIR , p. 56. 
8 DEIR , pp. 56, 15 (a "358,000 square feet of hotel uses, totaling 770 rooms".) 
9 DEIR , 15. 
10 DEIR , p . 16 (describing th e recreation / commercial building in Area 2). 
11 See generally , DEIR , pp. 11-17, 44-56; Exhibit 2-8, p. 50 (map of Area 1, illustrating propo sed 

uses); Exhibit 2-9, p. 52, (map of Area 2, illustrating proposed uses) ; Exhibit 2-10, p. 55 (map of 
Area 3, illustrating propos ed uses) . 

12 DEIR, pp. 57-58 (describing construction phasing) . 
13 Exhibit A: A letter from SWAPE to Sara Dudl ey re: Comment s on th e Citad el Expan sion & 10-

Acre Developmen t Project SWAPE Report, May 6, 2019 ("SWAPE Report ") 
14 Exhibit B: A letter from Derek Watry to Sara F. Dudley re: City of Commerce - Citad el Outl ets 

Expan sion Draft EIR (SCH# : 2016091024 ), May 7, 2019 ('Watry Report ") 
15 Exhibit C: A lett er from Dan Smith to Nirit Lotan re: Citad el Outl et s Exp ansion & 10-Acre 

Development Project (SCH# 2016091024) May 7, 2019 ("Smith Engineering Report" ) 
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incorporated herein and submitted to the City her ewith. th e City must separately 
respond to the technical comments of the experts, in addition to these comments. 

I . THE DEIR IS WHOLLY INADEQUATE AND VIOLATES CEQA, A 
REVISED EIR MUST BE PREPARED AND RECIRCULATED 

Having reviewed the Draft EIR materials and related project documents , we 
have determined that the Draft EIR violates the California Environmental Quality 
Act , Public Resources Code, section 21000 et seq. ("CEQA") and its implementing 
guidelines , California Code of Regulations, title 14, section 15000 et seq. ("CEQA 
Guidelines "). 

Wh en a Draft EIR does not fulfill CEQA's requirements , the agency must 
prepare and recirculate a new Draft EIR that corrects these deficiencies. 16 The draft 
recirculated EIR must be noticed and released for public review and comment.17 

Section 15088.5 of the CEQA Guidelines sets the rule as to when 
recircul ation is required: 

(a)(4) Th e draft EIR was so fundamentally and basically inadequate 
and conclusory in nature that meaningful public review and 
comment were precluded. (Mountain Lion Coalition u. Fish and Game 
Com. (1989) 214 Cal.App.3d 1043) 

(e) A decision not to recirculat e an EIR must be supported by substantial 
evidence in th e administrative record .18 

CEQA's approbation of a conclusory analysis is particularl y relevant here. In 
int erpreting this mandate , the Supreme Court has stated, "[t]o facilitate CEQA's 
informational rol e, the EIR must contain facts and analysis, not just the 
agency's bare conclusions or opinions. "19 In reviewing an agency's 

16 See generall y CEQA Guid elin es, § 15088.5 (recirculation). 
17 CEQA Guidelines, § 15088.5(d). 
1s CEQA Guid elin es, § 15088.5 (emphasi s ad ded). 
19 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 4 7 Cal.3d 376, 
404-4 05 (emph asis added); see also , Concerned Citizens of 405 Costa Mesa, Inc. v. 32nd Dist. 
Agricultural Assn. (1986) 42 Cal.3d 929, 935; People v. County of Kern 
(1974) 39 Ca l.App.3 d 830 , 841-842 (conclusory stateme nt s fail to crysta lli ze issues). 
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environmental decision making , the courts look to see if the agency's findings 
"bridge the analytic gap between the raw evidence and ultimate decision" 
and focus "upon the relationships between evidence and findings and between 
findings and ultimate action." 20 

Review of the DEIR shows that it falls squarely within the definition of a 
document that is so fundamentally inadequate that it precludes any meaningful 
public review and must be thoroughly revised and then recirculated. This is true for 
just about any aspect of the DEIR, as the City failed to fulfil its duties under CEQA 
in both substance and procedure. The City failed to provide the most basic data 
required for proper analysis, failed to show the connection between the data it did 
provide and the conclusions it purported to draw from it and failed to fulfil its most 
basic duties under CEQA such as the duty to formulate feasible and effective 
mitigation measures to mitigate significant impacts caused by the Project. 

As described in more details in this letter, the City has failed to comply with 
CEQA in the following ways: 

1. The City failed to make all documents referenced or relied upon in the Draft 
EIR available to the public as required under CEQA. 

2 . The DEIR fails to accurately disclose, analyze, and mitigate the Project's 
significant impacts to air quality and public health. Therefore, the City lacks 
substantial evidence to support the findings required to adopt a statement of 
overriding considerations concerning the Project's significant and 
unavoidable air quality emissions. 

3. The DEIR fails to accurately disclose, analyze , and mitigate Project's 
significant impacts to global climate change from greenhouse gas emissions 
("GHG"). Therefore, the City lacks substantial evidence to support the 
findings required to adopt a statement of overriding considerations 
concerning the Project's significant and unavoidable impacts to global climate 
change. 

20 Topanga Assn. for a Scenic Commun ity u. County of Los Ang eles (1974) 11 Cal.3d 506 , 515 
(emphasi s added). 
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4. The DEIR fails to accurately disclose and evaluate the extent of the Project's 
significant impacts to hydrology and utilities , regarding the Project 's water 
supply. 

5. The DEIR fails to accurately disclose , analyze, and mitigate the Project 's 
significant impacts to noise , particularly during Project construction. 

6. The DEIR fails to accurately disclose , analyze , and mitigate the Project 's 
significant transportation impacts. 

7. The DEIR fails to accurately disclose and evaluate the Project 's impacts to 
population and housing. 

8. The DEIR fails to accurately disclose, analyze, and mitigate the Project's 
growth-inducing impacts. 

9. The DEIR fails to consider a reasonable range of alternatives. 

( ) In addition to the CEQA violations in the specific resources areas listed above , 

) 

the DEIR fails to provide th e level of detail required under CEQA from a project­
level EIR: 

The CEQA Guidelines provide that the "degree of specificity required in an 
EIR will correspond to the degree of specificity involved in the underlying activity 
which is described in the EIR." 21 A project-level EIR is one that analyzes , discloses , 
and mitigates the "environmental impacts of a specific development project. "22 This 
is a project-level EIR for a construction development project. The level of specificity 
of an "EIR on a construction proj ect will necessarily be more detailed in the specific 
effects of the project than will be an EIR on the adoption of [long-range, conceptual 
plans] because the effects " of a specific development project "can be predicted with 
greater accuracy. "23 

As a project-level EIR , the DEIR is the only EIR that will be prep ared for the 
Citadel expansion project. As such , it must contain the high est level of specificity 

21 CEQA Guid elin es, § 15146 . 
22 CEQA Guid elin es, § 15161. 
23 CEQA Guidelin es, § 15 146(a) ; see also CEQA Guid elines, § 15161 (describin g a proj ect-level EIR ). 

457 1-00Gj 



( ) May 10, 20 19 
Pag e 6 

( ) 

concerning the analysis of impact s, mitigation measur es, and alternatives as 
compared to any other type of environmental review docum ent. 24 

De spit e thi s heavy burden , the DEIR consistently fails to ana lyze impact s 
against applicable thresholds of significance, avoids analysis of construction 
impacts , fails to conduct necessary studies and provide supporting 
documentation and justifi es this lack of information by deeming impacts 
"speculative ," and contains only nine mitigation measures. All other impact s 
are deemed either less-than-significant , as having no impact or as significant 
and unavoidable. This level of disclosure , ana lysis, and mitigation is 
inconsistent with project-level review, particularly for a development of this 
magnitude. The DEIR must be revised and r ecirculated , with a level of detail 
commensurate with a project-level EIR. 

The City must withdraw the Draft EIR and circulate a revised Draft EIR for 
public review and comment which analyzes, discloses, and mitigates the Project' s 
signifi cant imp acts, and considers a reasonable of alternatives. 

II. STATEMENT OF INTEREST 

CREED LA is an unincorporated association of individuals and labor 
organizations that may be adversely affected by th e pot enti al public and worker 
he alth and sa fety hazards, and the environmental and public service impacts of the 
Project. The coalition include s the Sheet Metal Worker s Local 105, Internation al 
Brotherhood of El ect ri ca l Work er s Local 11, Southern California Pipe Tr ades 
Dist rict Council 16, and District Council oflron Workers of th e State of California, 
along with th eir members, their families, an d other indi viduals who live and work 
in the City of Commerce and the area. 

Individual members of CREED LA includ e Ernesto Sanchez, Hu go 
Hernandez, Dav id Pim enov, Robert Arias, Victor Cisneros, Carlos Fletes, Narciso 
Mora, Carlos Mendivil, Brittany Garcia, Rodolfo Caldero, J ames Moreno and 
Efr ain Medina. Th ese members live, work, recreate and ra ise their fam ilies in the 
City and surr ounding areas . Accordingly, the y would be directly affected by the 
Proj ect's environm ent al an d hea lth and sa fety imp acts . Individual members may 

24 CEQA Guidelines, § 15146 (degree of specificity required in an EIR); Al Larson Boat Shop, Inc. u. 
Board of Harbor Commissioners (1993) 18 Cal.App.4t h 729, 74 1- 742. 
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also work on the Project itself. They would be first in line to be exposed to any 
health and safety hazards that exist onsite. 

In addition , CREED LA has an interest in enforcing environmental laws that 
encourage sustainable development and ensure a safe working environment for its 
members. Environmentally detrimental projects can jeopardize future jobs by 
making it more difficult and more expensive for business and industry to expand in 
the region , and by making the area less desirable for new businesses and new 
residents. Indeed , continued environmental degradation can, and has, caused 
construction moratoriums and other restrictions on growth that , in turn, reduce 
future emp loyment opportunities. 

III. THE CITY MUST EXTEND THE COMMENT PERIOD DUE TO ITS 
FAILURE TO PROVIDE AND MAKE READILY ACCESSBILE 
DOCUMENTS REFERENCED AND RELIED UPON IN THE DRAFT 
EIR 

The City must extend the public review and comment period on the Draft 
EIR for the Project by at least 45 days from the date that the City makes all 
documents referenced or relied upon in the Draft EIR availab le and readily 
accessible to the public. The City has long been aware of this obligation but has 
consistently failed to comply. 

Public Resources Code , section 21092 , subdivision (b)(l) , sets the rule on 
what is required here, stating that "all documents referenced in the draft 
environmental impact report or negative declaration" and those "incorporated by 
reference" must be "available for review " and readi ly accessible during the entire 
comment period.25 

The City initially released the Draft EIR for the Project on or about February 
19, 2019. CREED LA submitted a letter on March 14, 2019 ("March 2019 Letter") 
advising the City that the DEIR must be withdrawn and recirculated for failure to 
comply with Public Resources Code, section 21092. As the March 2019 Letter 
detailed , the City did not make available an y documents referenced or relied upon 
in Draft EIR or any of the document's appendices. 

25 Pub. Resources Code , § 21092(b)(l); CEQA Guidelines, § 15087. 
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The City re spond ed by withdrawing the initial Draft EIR. On or about March 
27, 2019, the City issued this Draft EIR and its appendices on the City's website. 26 

However, these actions do not address the City's failure to provide access to the 
documents required under CEQA. 

On March 28, 2019, CREED LA submitted a request for immediate public 
access to all documents referenced and relied upon in the Draft EIR. The City 's 
respons e to our letter was inadequat e and it continues to violate CEQA's public 
access requirements in several ways. As a result , the City must extend the public 
review and comment period on the Draft EIR for the Project by at lea st 45 days 
from the date that the City makes all documents referenced or relied upon in the 
Draft EIR available and readily accessible to the public. 

Fir st, the City has not made available the Proj ect 's Water Supply Assess ment 
("WSA") despite its legal obligation to do so and numerous specific requests. 27 The 
City explicitly states in the DEIR that a WSA was prepared for the Project. 28 

Moreover, a WSA is a legally-mandated analysis of a Project's project ed water usag e 
and supply. 29 An agency must prepare a WSA when, as here , a Project will employ 
over 1,000 individuals or create 500 or more temporary guest rooms .3° Failing to 
provid e this critical docum ent for public review and comment is a violation of 
CEQA. 

Second , in response to our request the City provided a list of websites cited in 
th e DEIR. Many of th ese link s are inactive or do not correspond to the information 
cit ed. (See list below). 

• Footnotes 41, 42 and 140 cite to the website for the California Department of 
Tran sportation 's page for Official Designate d Scenic Highway s at 
www.dot.ca.gov. Thi s is a general website and does not contain the 
information referenced (list of officially designat ed scenic highw ays) . 

26 Note that the cover page for the Draft EIR dates the document as "March 15, 2019" but the 
document was not released to the public at that time. 

27 DEIR , p. 211 (WSA prepared for th e Project). 
28 DEIR, p . 211 (WSA prepared for the Project). 
29 CEQA Guid elin es,§ 15155; Wat. Code,§ 10910 et seq. 
3° CEQA Guidelines,§ 15155; DEIR , pp. 56, 211 (project componen ts demon st rating that this is a 

water demand pr oject and sta tin g that a WSA was pr epared). 
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• Footnotes 52, 58, 60, 67, and 68 cite to the website for the South Coast Air 
Quality Management District, CEQA Air Quality Handbook at 
http://www.aqmd.gov/home/rulescompliance/ceqa/air-quality-analysis­
handbook#. This link is no longer active. A message on the site states , "The 
information that you are looking for has moved. Please note that the 
SCAQMD website has been redesigned and our pages have been 
reorganized." 

• Footnote 77 cites to the Office of Governor Edmund G. Brown Jr, New 
California Goal Aims to Reduce Emissions 40 Percent Below 1990 Levels by 
2030 at http://gov.ca.gov/news.php?id=18938. This link is no longer active. 

• Footnote 85 cites to the pdf/website CWE Corporation, Los Angeles River 
Upper Reach 2 Watershed Management Area Coordinated Integrated 
Monitoring Program (CIMP), June 26, 2014 at 
https://www.waterboards.ca.gov/rwqcb4/water_issues/programs/stormwater/ 
m unicipal/wa tershe d_management/los_angeles/upper_reach2/ 15-01-
27LAR UR2WMARev WMP. pdf. This link is no longer active. 

• Footnote 136 cites to the website for the [CalWater] District Information at 
https://www.calwater.com. This is a link to the main page for the agency, and 
does not contain the information cited, or a link to that information. 

• Footnote 139 cites to Google Earth at http://www .maps.google.com/maps for 
an image of the Project site. This is a link to the main , generic webpage for 
Google Maps, and does not contain a map or image of the Project site. 

Third, the City failed to properly provide "the address where ( ... )all 
documents referenced in the draft environmental report( ... ) are available for 
review"3 1 as required under CEQA. While the Draft EIR states that the documents 
are at the Planning Department building in Commerce, Planning Department staff 
gave the location as the Commerce public library. 32 As a result, the public was not 
provided with accurate information concerning the true location of the records for 
several days, delaying the review and retrieval process. 

31 Pub. Re source s Code , § 21092(b)(l). 
32 DEIR , p. 249. 
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Finally, the City provided inconsistent information regarding the location , 
and even existence of, the Draft EIR's geotechnical study. The Draft EIR states that 
the geotechnical study is "Appendix D."33 Appendix D was not produced by the City, 
despite several specific requests. After several weeks , City staff admitted that there 
is no Appendix D. Rather, the study was produced as part of the documents 
referenced and relied upon in the EIR (and not as a separate appendix). This 
misdirection hindered the document review and retrieval process. 

Due to these errors and omissions, the City has not made the documents 
referenced and relied upon in the DEIR available and 1·eadily accessible to the 
public as it must do under CEQA. As a result, the City must extend the public 
review and comment period on the Draft EIR for the Project by at least 45 days 
from the date that the City provides and makes readily accessible these documents 
for public review. 

IV. LEGAL BACKGROUND 

CEQA has two basic purposes, neither of which is fulfilled by the DEIR. The 
first purpose of CEQA is to inform decision-makers and the public of the 
environmental consequences of the agency's actions by disclosing and analyzing all 
significant impacts. 34 Second, CEQA 's substantive mandate requires that an agency 
adopt all feasible mitigation measures capable of lessening or avoiding such impacts 
and consider a reasonable range of environmentally-superior alternatives.35 When 
an EIR fails to fulfill these purposes, it must be revised and recirculated. 

Consistent with the first purpose, CEQA review is designed to inform 
decisionmakers and the public about the potential , significant environmental effects 
of a project. 36 An EIR functions as "an environmental 'alarm bell ' whose purpose it 
is to alert the public and its responsible officials to environmental changes before 
they have reached ecological points of no return. "37 

33 DEIR , p. 125. 
34 See generally, Pub. Resourc es Code, §§ 21002 , 21002 .1, 21003(b) , 21061; CEQA Guidelin es, § 

15121 , 15140 , 15151; 15362. 
35 See generally , Pub. Resourc es Code, §§ 21002, 21002.1 , 21003(b ), 21061; CEQA Guidelin es, § 

15121 , 15140, 15151 , 15362. 
36 CEQA Guidelines , § 15002(a)(l). 
37 Berk eley Keep Jets Over the Bay u. Bd. of Port Comm 'rs . (2001) 91 Cal.App.4th 1344, 1354; County 

of Iny o u. Yorty (1973) 32 Cal.App.3d 795, 810 . 
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The courts review the sufficiency of an EIR 's disclosure and analysis under 
the "abuse of discretion " standard. "[A] prejudicial abuse of discretion occurs if the 
failure to include relevant information precludes informed decisionmaking and 
informed public participation, thereby thwarting the statutory goals of the EIR 
process. 38 

The discussion of impacts in an EIR must be detailed, complete, and "reflect a 
good faith effort at full disclosure. "39 To that end, the EIR must disclose all direct, 
indirect and cumulatively-significant environmental impacts. 40 The EIR must 
contain all of the facts and analysis necessary to support its conclusions. 41 

Environmental review documents must be "organized and written in a manner that 
will be meaningful and useful to decisionmakers and to the public. "42 

In analyzing the significance of an impact, the lead agency's significance 
determination must be supported by accurate scientific and factual data. 43 An 
agency cannot conclude that an impact is less-than-significant unless it produces 
rigorous analysis and concrete substantial evidence justifying its finding. 44 

The second purpose of CEQA is to require public agencies to avoid or reduce 
environmental damage by implementing "feasible " mitigation measures and 
through the consideration of "feasible" environmentally superior alternatives. 45 In 
other words, if an EIR identifies potentially significant impacts , it must then 
propose and evaluate mitigation measures to minimize these impacts. 46 CEQA 
defines "feasible" as "capable of being accomplished in a successful manner within a 

38 Berkeley Keep Jet s Over the Bay v. Ed. of Port Comm'rs. (2001) 91 Cal.App.4th 1344, 1355; San 
Joaquin Raptor/Wildlif e Rescue Center v. County of Stanislaus (1994) 27 Cal.App.4th 713, 722; 
Galante Vineyards v. Mont erey Peninsula Water Management Dist. (1997) 60 Cal.App.4th 1109, 
1117; County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931 , 946. 

39 CEQA Guidelines,§ 15151 ; San Joaquin Raptor/Wildlife Rescue Center v. County of Stanislaus 
(1994) 27 Cal.App.4th 713, 721-722. 
40 Pub. Resources Code , § 21100(b)(l); CEQA Guidelines, § 15126.2(a). 
41 See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568; Mountain Lion 
Coalition v. Fish and Game Com. (1989) 214 Cal.App.3d 1043. 
42 Pub. Resources Code, § 21003(b). 
43 CEQA Guidelines, § 15064(b ). 
44 Kings County Farm Bureau v. Hanford (1990) 221 Cal.App.3d 692, 732. 
45 Pub. Resourc es Code, §§ 21002-21002.1; CEQA Guidelines, § 15002(a) (2)-(3); see also Berkeley 
Keep Jets Over the Bay Committee v. Ed. of Port Comm'r-s (2001) 91 Cal.App.4th 1344, 1354; Citizens 
of Goleta Valley v. Ed. of Supervisors (1990) 52 Cal.3d 553 , 564; Laur el Heights Improvem ent Assn. v. 
Regents of University of California (1988) 47 Cal.3d 376, 391, 400. 
46 Pub . Resources Code, §§ 21002 . l(a) , 21100(b)(3). 
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reasonable period of time, taking into account economic , environmental, social, and 
technological factors." 47 

Courts have imposed several parameters for the adequacy of mitigation 
measures. First , the lead agency may not defer the formulation of mitigation 
measures until a future time, unless the EIR also specifies the specific performance 
standards capable of mitigating the project's impacts to a less than significant 
level. 48 Deferral is impermissible where an agency "simply requires a project 
applicant to obtain a ... report and then comply with any recommendations that 
may be made in the report. "49 Second, a public agency may not rely on mitigation 
measures of uncertain efficacy or feasibility. 50 Third, "[m]itigation measures must 
be fully enforceable through permit conditions, agreements, or other legally binding 
instruments. "51 Fourth, mitigation measures that are vague or so undefined that it 
is impossible to evaluate their effectiveness are legally inadequate. 52 

If the agency elects to approve the project despite its significant adverse 
impacts, it may do only if it finds that it has "eliminated or substantially lessened 
all significant effects on the environment where feasible" and that any unavoidable 
significant effects on the environment are "acceptable due to overriding concerns." 53 

The agency must describe these findings in a written document, supported by 
substantial evidence ("statement of overriding considerations"). 54 

V. THE DRAFT EIR VIOLATES CEQA 

These comments and the attached exhibits provide substantial evidence that 
the DEIR fails to meet either of CEQA's key goals and requirements. The DEIR 
fails to disclose and evaluate all potentially significant environmental impacts of 
the Project. The DEIR 's analysis and disclosure of impacts , mitigation measures, 

47 Pub. Resources Code , § 21061.1. 
48 Endangered Habitats League v. County of Orange (2005) 131 Cal.App.4th 777, 793-94 ; Defend the 
Bay v. City of Ir vine (2004) 119 Cal.App.4th 1261, 1275. 
49 Defend the Bay v. City of Irvine (2004) 119 Cal.App.4th 1261, 1275. 
5° Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 727 (finding 
groundwater purchase agreement inadequate mitigation measure because no record evidenc e existed 
that rep lacem ent water was available). 
51 CEQA Guidelin es, § 15126.4(a)(2). 
52 San Franciscans for Reasonable Growth v. City & County of San Francisco (1984) 151 Cal.App.3d 
61,79. 
53 Pub. Resource s Code , § 21081 ; CEQA Guid elines,§§ 15092(b)(2)(A) & (B), 15093. 
54 CEQA Guidelines, § 15093(b). 
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and alternatives is so conclusory and fundamentally inadequate that the document 
fails as an informational document. 55 Accordingly, the Draft EIR must be revised 
and recirculated. 

A. The Draft EIR Violates CEQA and the Water Code, By Failing 
to Adequately Disclose, Analyze, and Mitigate the Project's 
Potentially Significant Impacts to Hydrology and Utilities 

The Draft EIR fails to adequately disclose, analyze, and mitigate the Project's 
potentially significant impacts to water supply in the DEIR's sections on "Hydrology 
and Water Quality" and "Utilities." 56 The City does not provide a WSA and a "will­
serve" letter from the water agency demonstrating the quantify and availability of 
water for the Project. This lack of analysis and supporting documentation violates 
both CEQA and related provisions in the California Water Code. 57 

The Draft EIR found that the Project will not require new or expanded water 
supply facilities, 58 will not result in insufficient water supplies beyond existing 
entitlements, 59 and will not deplete or interfere with groundwater supplies or 
recharge. 60 In all of the above-cited areas, the Draft EIR concluded that impacts 
would be less-than-significant and no mitigation was required. These findings are 
not supported by substantial evidence. 61 

When an agency determines that a project is subject to CEQA, it must comply 
with the provisions of California Water Code, sections 10910 to 10915, concerning 
water supply assessments. 62 The CEQA Guidelines , section 15155 contain 
additional, specific requirements for "water demand projects. " 

Per CEQA Guidelines, section 15155(a)(l)(A)-(D) "A 'water-demand project' 
means ... [a] shopping center or business establishment employing more than 1,000 
persons or having more than 500,000 square feet of floor space ... [a] commercial 

55 CEQA Guideline s, § 15088.5. 
56 See generally , DEIR , pp. 118-130 (Section 3.6: Hy drology & Water Qualit y ); 210-222 (Section 3.12: 

Utiliti es) . 
57 See generally , CEQA Guidelin es, § 15155 ; Wat. Code, § 10910 et seq. 
5s DEIR , pp. 216 -217 (Impact 3.12.4.2). 
59 DEIR, pp. 218-219 (Impact 3.12.4.4). 
so DEIR , p. 126 (Impact 3.6.4.2). 
61 See generall y, SW APE Report , pp. 2-3 (anal ysis of hydrology , water supply , and utilities). 
62 Pub. Resourc es Code, § 21151.9 ("projects " under CEQA are subject to th e provi sions of th e Wat. 

Code, §§ 10910-10915) ; Wat. Code, § 10910(a) (same). 
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office building employing mor e than 1,000 persons or having more than 250,000 
square feet of floor space ... [or a] hotel or motel , or both , having more than 500 
room s.63 

If a project meets the criteria for a "water demand project, " the lead agency 
must take the following steps: identify the water system that will supply the water; 
request that the agency identify if the project wa s included in a recent Urban Water 
Management Plan ("UMP ") and if so, analyze the project under that plan ; and 
depending on the circumstances , either the lead agency or the water district must 
prepare an water supply assessment consistent with the requirements of the Water 
Code , section 10910 to 10915 . The assessment must be included in the EIR. 64 

Regarding the sufficiency and specificity required for a water supply 
assessment , the CEQA Guidelines , section 15155(£) states that: 

(f) [the] degree of certainty regarding the availability of water supplies will 
vary depending on the stage of project approval. A lead agency should 
have greater confidence in the availability of water supplies for a 
specific project than might be required for a conceptual plan (i.e . 
general plan , specific plan). An analysis of wat er supply in an environm ental 
document may incorporate by reference information in a water supply 
assessment, urban water managemen t plan, or other publicly ava ilable 
source s. The analysis shall includ e th e following: 

(1) Sufficient information regarding the project's propo sed water 
demand and proposed water suppli es to permit the lead agency to 
evaluate the pros and cons of supplying the amount of water 
that the project will need. 

(2) An analysis of the reasonably for eseeable environmental 
impacts of supplyin g wat er throughout all ph ases of th e proj ect. 

(3) An analysis of circumstances affecting the likelihood of the 
water's availability, as well as th e degree of uncertaint y involved . 
Rel evant factors may include but are not limit ed to, drough t, salt-

63 CEQA Guid elin es,§ 15155 (a)(l) , (a)(l)(B)-(D) (emphasis added). 
64 See genera lly, CEQA Guid elin es, § 15155 ; see also Wat. Code, § 10910 et seq . 
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water intrusion , regulatory or contractual curtailments , and other 
reasonably foreseeable demands on the water supply. 65 

In addition , Water Code, sections 1O91O(b), (c), (d) outline the specific 
requirements for the contents and sufficiency of a water supply assessment . A 
compliant WSA must include, inter alia, an assessment of water supply during 
normal, single dry and multiple dry years and "proof ' of legal entitlement to the 
water required for the project under all scenarios. 66 Further data and analysis is 
required if the project will use groundwater.67 

The Project fulfills multiple criteria for a "water demand " project under 
CEQA and the Water Code provisions apply. (The Project will develop over a million 
square feet of floor space , contain 700 hotel rooms , and employ over 1,000 people). 68 
The Draft EIR does not directly dispute this , stating that a WSA was prepared. 69 
Therefore , a WSA and documentation from the water purveyor , here, California 
Water Service Company ("California Water") must identify , with "great confidence " 
that "projected water supplies will be sufficient to satisfy the demands of the 
project " and "proof' that the City/ Applicant is entitled to receive the water. 70 This 
information must be included in the EIR, to allow decision-makers to thoughtfully 
weigh the "pros and cons of supplying the amount of water that the project will 
need." 71 

The Draft EIR provides none of this information or documentation, in 
violation of CEQA and the Water Code. The Draft EIR contains only a single 
refer ence to the WSA , simply stating that one was prepared. 72 Given the lack of 
discu ssion of the WSA 's contents , it calls into question whether a WSA was even 
prepared. As discussed above , the City has not responded to repeated requests to 
obtain the WSA, which is a separate violation of CEQA. The Draft EIR identifies 

65 CEQA Guid elin es, § 15155(f) (emph as is added); see al so see also Vineyard Area Citizens for 
Resp onsible Growth, I nc. v. City of Ra ncho Cordova (2007) 40 Cal.4th 412 . 

66 See generall y, Wat. Code, § 10910(d) . 
67 Wat. Code,§ 10910(f). 
ss DEIR , pp. 11-17, 44-56, 124. 
69 DEIR , p. 211. 
10 CEQA Guidelines , § 15155 . 
71 CEQA Guid elin es, § 15155(c); see al so Vineyard Area Citizens for Respon sible Growth, In c. v. City 

of Ran cho Cordova (2007) 40 Cal.4th 412 . 
12 DEIR , p. 211. 
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California Water , and the sources of their water. 73 The Draft EIR does not cite to , or 
provide, a "will-serve" letter from the California Water or any other proof, as 
required by statute, that water is available to serve the Project, and that the City or 
Applicant is entitled to that water. Furthermore , the statement that California 
Water 's UMP includes the City's long-range plans is inadequate. 74 The Water Code 
and CEQA require the City to include an analysis from the water agency itself, as to 
whether the UMP includes this Project and entitlement to that water. 

These are serious omissions. As one court stated in similar circumstances 
"[t]he agency [will] not be allowed to hide behind its own failure to gather relevant 
data." 75 Due to these informational deficiencies , the Draft EIR fails to "bridge the 
analytic gap" between its findings and conclusions, as the SW APE Report details: 

The DEIR lacks support for its inter-related conclusions that the proposed 
Project will not require new or expanding water facilities, will not result in 
insufficient water supplies, and will not deplete groundwater supplies ... In 
order to substantiate these conclusions, the DEIR should have provided a 
Water Supply Assessment (WSA) and a "will-serve" letter from the California 
Water Service Company. 76 

Furthermore, the scant information that the Draft EIR does provide does not 
support the City's findings: 

Even though the agency would not provide the public with the required WSA 
upon which it states that it relies, the estimates of water usag e provided in 
the DEIR do not "pencil out. " The DEIR states the Project is estimated to 
consume 165,434 gallons of water per day (DEIR , p.234). The DEIR goes 
on to say that the Project's net increase in water consumption is 4 7 acre-feet 
per year. These two estimates do not match: 165,434 gallons of water 
is equivalent to 185 acre-feet per year, approximately four times the 
DEIR 's estimate of 47 acre-feet per year. 77 

n DEIR, pp. 212-213. 
74 DEIR, p. 234. 
75 Preserve Wild Santee u. City of Santee (2012) 210 Cal.App.4th 260, 286 (CEQA analysis of water 

supply impa cts inadequate where CEQA document failed to dis cuss th e known contingencies to 
pr ovision of reliabl e water suppl y to projec t) . 

16 SWAPE Report, p. 2. 
11 SWAPE Report , p. 2. 
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This discrepancy must be addressed in a revised and recirculated Draft EIR. 78 

In addition, the Draft EIR's hydrology report covers only the 10-acre portion 
(Area 3) of the Project. 79 Therefore, "[a] hydrology report which covers the entire 
Project site (Areas 1, 2, and 3) should be prepared and included in a revised 
DEIR." 80 

The Draft EIR's informational deficiencies , lack of analysis , and inability to 
support its findings with facts and evidence in the record violates CEQA's 
substantive and procedural requirements. The City must correct these deficiencies 
in a revised and recirculated DEIR. 

B. The DEIR Fails to Adequately Disclose, Analyze, and Mitigate 
the Project's Potentially Significant Air Quality Impacts 

The Draft EIR fails to adequately disclose, analyze , and mitigate the Project's 
significant and unavoidable impacts on air quality. The Draft EIR must correct this 
deficiency in a revised and recirculated EIR. 

1,. Air Modeling 

The Draft EIR relies on emissions calculated from the California Emissions 
Estimator Model Version, CalEEMod.2016.3.2 ("CalEEMod"). SWAPE has reviewed 
the Project 's CalEEMod output files and found that several of the values inputted 
into the model were not consistent with the information disclosed in the DEIR. 81 As 
a result, the City 's air modeling underestimates the impacts on air quality from 
construction and operation. Specifically, the DEIR underestimates the number of 
truck haul trips needed during site demolition and fails to account for overlap 
during construction and operation. s2 

First, the Draft EIR underestimates the number of truck hauling trips 
required during project site demolition. In fact, the SW APE Report shows that the 
DEIR reduced the number of demolition hauling trips from 765 to zero, without 
proper justification. As they explain "this is not a valid approach to calculating 

78 See generally , SWAPE Report , pp. 2-3. 
1s SW APE Report , p. 2. 
80 SW APE Report , p. 2. 
81 SWAPE Report , pp. 3-6. 
82 SWAPE Report , pp. 3-6. 
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construction emissions" and the result is that "the Project 's construction emissions 
are substantially underestimated. "83 

Second , the CalEEMod fails to account for emissions during the overlap 
between project construction and operation. Construction and operation will occur 
in phases, over a six-year period. When construction is completed on one phase , it 
will become operational , while construction will continue on other phases . This 
overlap will occur in all three Areas (Areal , 2, and 3).84 However , as SWAPE 
discusses: 

[T]he Project 's construction and operational emissions were evaluated 
separately and do not account for the overlap in activities (Table 3-5, DEIR , 
p. 87-88 and Table 3-6, p. 90). Since the DEIR fails to evaluate the impacts 
that may occur from this overlap in construction and operation , the Project 's 
air quality impacts are potentially underestimat ed and inadequately 
addressed. 85 

The Draft EIR should be r evised and circulated to include an analysis of the total 
Project emission s that will occur as a result of the overlapping construction and 
operational phases.86 

ii. The Risl i to Human Health from Construction and Operational Diesel 
Particulate Matter Emissions Was Inad equat ely Evaluated. 

The Draft EIR concludes that health risks to nearby sensitive receptors 
(approximatel y 222 feet away from the Project) during Project construction and 
operation from diesel particulate matter ("DPM") would be less -than-significant 
without additional mitigation measures. Th e Draft EIR draws this conclusion 
without conducting a quantitativ e construction or operation al health risk 
assessment ("HRA").87 "The DEIR attempts to justify this finding by comparing the 
Project 's construction criteria air pollutant emissions (carbon monoxid e ["CO"] 
nitrogen dioxid e ["NOx"], and particul ate matter of 10 micron s or less ["PMl0 "] and 
2.5 microns or less ["PM2.5"]) to the [South Coast Air Quality Manag ement 

83 SWAPE Report , p . 4. 
84 SWAPE Repor t , pp. 5-6. 
85 SWAPE Report, p. 6. 
86 SWAPE Report , p. 6. 
87 SWAPE Report , p. 11. 
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District's] SCAQMD's Localized Significance Threshold" ("LST").88 Additionally, the 
DEIR attempts to justify the omission of an operational HRA by stating that the air 
quality mitigation measures (Mitigation Measures 5 to 9) will '"reduce the project's 
operational mobile emissions to the fullest extent possible."' 89 As the SW APE 
Report discusses, this conclusion is fl.awed for several reasons. 

First, the LST analysis is only applicable to NOx, CO, PMl0, and PM2.5 
emissions , which are specific criteria air pollutants. It does not measure specifically 
DPM, a type of toxic air contaminant and does not use the appropriate threshold to 
assess potential health impacts from DPM. 9° Furthermore, there is a specific 
numerical threshold of 10 in one million cancer risk the SCAQMD provides for 
determining a project's health risk impact, and the DEIR should utilize this 
threshold in its analysis.9 1 

Second, the LST lookup screening table methodology used is inapplicable to 
the Project. The LST lookup screening table can only be used to assess projects no 
greater than five-acres, with eight operational hours/day, which operate during the 
daytime only, and where there will be an distribution of emission sources across the 
site.9 2 As the Project description and SW APE Report demonstrate, the Project 
exceeds all of these parameters (44-acres, day and nighttime operations, uneven 
distribution of emissions throughout construction and operation). As the SW APE 
report notes, "When a project exceeds the LST lookup parameters, a site-specific 
localized significance analysis is required." 93 This was not done here. 

Third, the Draft EIR must include a construction-level HRA, in addition to an 
LST analysis, consistent with current SCAQMD guidance which recommends that 
health risk impacts from short-term projects (such as the Project's construction 
phase) , be assessed, 94 because "short-term cancer risk assessments can be thought 
of as being the equivalent to a 30-year cancer risk estimate and the appropriate 
thresholds would still apply."95 

88 SWAPE Report, p. 11-12. 
89 SWAPE Report , p. 11, citing DEIR p. 94. 
90 SWAPE Report , pp. 11-12. 
91 SW APE Report , p. 12. 
92 SWAPE Report, p. 12 
93 SWAPE Report , p. 12. 
94 SWAPE Report, p. 13. 
95 SWAPE Report , p. 13. 
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Finally, as the SW APE Report explains, "simply because the Project's 
proposed operational mitigation will reduce mobile emissions does not justify the 
omission of an HRA". This is especially true here where, as shown below, the 
mitigation measures proposed are vague, unenforceable and of uncertain efficacy. 96 

The State Office of Environmental Health Hazard Assessment ("OEHHA' ') is 
responsible for providing recommendations and guidance for conducting HRAs in 
California. Therefore, HRAs consistent with OEHHA guidance should be prepared 
and included in a revised and recirculated Draft EIR. 97 

m. Updated Air Quality Modelling and Analysis Demonstrates Potentially 
Significant Health Rislis During Project Construction and Operation 

To demonstrate the potential risk posed by Project construction and 
operation to nearby sensitive receptors, SW APE prepared a preliminary "screening­
level" HRA. 98 The HRA used the AERSCREEN modelling system. It was adjusted to 
include truck trips during site demolition and overlapping emissions during Project 
construction and operation. The HRA included an analysis of both criteria 
pollutants and DPM. SW APE's assumptions for the modelling are detailed in the 
report. 99 

The HRA revealed significant potential health risks to sensitive receptors 
during Project construction and operation. 100 SW APE concluded: 

The excess cancer risk posed to adults , children , infants, and during the third 
trimester of pregnancy at the MEIR located approximately located 
approximately 75 meters downwind , over the course of Project construction 
and operation, is approximately 11, 81, 84, and 4.7 in one million, 
respectively. Furthermore, the excess cancer risk over the course of a 
residential lifetime (30 years) at the MEIR is approximately 180 in 
one million. 101 Consistent with OEHHA guidance , exposure was assumed to 
begin in the third trimester of pregnancy to provide the most conservative 

96 SWAPE Report, p. 13. 
91 SWAPE Report, p. 13-14. 
98 SWAPE Report , p. 14; see generally , SWAPE Report, pp. 14-18. 
99 SWAPE Report , pp. 14-18. 
100 SWAPE Report , pp. 14-18. 
101 SWAPE Report, p. 17. 
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estimates of air quality hazards. The infant, child, adult, and lifetime cancer 
risks exceed the SCAQMD threshold of 10 in one million. 102 

As demonstrated, these levels exceed vastly SCAQMD thresholds of 
significance for cancer risk of 1:10 million. The City should therefore prepare a 
refined HRA to fully analyze and disclose the Project's health risks. 103 

w. The DEIR's Conclusion that Air Quality Impacts Are Significant and 
Unavoidable, Without Considering All Feasible Mitigation Measures, is 
Unsubstantiated and violates CEQA 

The Draft EIR determines that the Project's emissions of criteria pollutants 
DPM and PMlO would exceed SCAQMD thresholds. 104 The DEIR concludes that 
these are "significant and unavoidable impacts" to air quality. In order to approve 
the Project, the City is required to adopt a statement of overriding considerations. 105 

The findings in the statement of overriding considerations must be supported by 
substantial evidence_ 106 

However, although the Draft EIR concludes that impacts are "unavoidable" 
and recommends that a statement of overriding considerations be adopted, the City 
"proposes a few mitigation measures to reduce the Project's air pollutant 
emissions." 107 

Therefore, "[w]hile it is true that the Project will result in significant ... air 
quality impacts" the conclusion that these impacts are "unavoidable" is not 
supported by substantial evidence. 108 Adopting a statement of overriding 
considerations under these circumstances is contrary to both CEQA and SCAQMD 
guidance for CEQA compliance. As discussed above, the CEQA Guidelines provide 
that when a project will result in significant and unavoidable impacts, even after 
the adoption of feasible mitigation measures, a statement of overriding 
considerations is required, and the it must be "supported by substantial 

102 SWAPE Report , p. 17. 
10a SWAPE Report, pp. 17-18. 
104 SW APE Report , p. 10. 
10s SWAPE Report , p. 6; see also DEIR , pp. 19-21 (Tabl e 3, Summary oflmpacts including GHG and 

air quality impacts) , 91, 105; Pub. Resources Code, § 21081 (stat ement of overriding 
consideration s); CEQA Guidelin es, §§ 15092(b)(2)(A)-(B) (same), 15093 (same). 

106 CEQA Guideline s, § 15093(b). 
101 SWAPE Report, p. 10. 
10s SW APE Report , p. 10. 
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evidence. "109 Similarly, the SCAQMD guidance which "requires lead agencies to 
consider feasible mitigation measures to avoid or substantially reduce a project 's 
significant environmental impacts." 110 The San Joaquin County Air Pollution 
Control District provides similar guidance .111 

Because of these deficiencies, additional mitigation measures should be 
identified and incorporated into the Project which will lessen or avoid the Project 's 
impacts to air quality and global climate change. Otherwise, the agency lacks 
substantial evidence to support the adoption of a statement of overriding 
considerations relative to air quality emissions. 

As will be discussed in more detail below, additional feasible mitigation 
measures are available and should be incorporated into the Project's mitigation 
monitoring and reporting program to lessen or avoid impacts from air pollutants. 

v. The Proposed Mitigation Measures are Vague, Unenforceabl e, and of 
Uncertain Efficacy 

The DEIR failed to consider additional, feasible mitigation measures to 
lessen or avoid impacts to air quality, as required under CEQA. 112 The SW APE 
Report both: 1) suggests additional, feasible mitigation measures for construction 
and operational impacts and; 2) analyzes the proposed mitigation measures and 
describes the ways in which they are inadequate to lessen or avoid impacts .113 

109 CEQA Guideline s, § 15093; 15092; Pub. Resources Code, § 21081. 
110 SW APE Report, p.8, citing SCAQMD, CEQA Air Quality Analysis Handbook, ''Mitigation 

Measures and Control Efficiencies ", available at http://www.agmd.gov/home/rules­
compliance/cega/air-guality-analysis-handbook/mitigation-measures-and-control-efficiencies. 
last viewed May 1. 2019. 

lll SWAPE Report , pp . 10, citing San Joaquin County Air Pollution Control District , Guidance for 
Assessing and Mitigating Air Quality Impacts (March 2015), p.115 , available at 
http://www.valleyair.org/transportation/GAMAQI 3-19-15.pdf , last viewed May 1, 2019 . 

112 See generally , Pub. Resources Code, §§ 21002-21002 .1; CEQA Guid elines, § 15002(a)(2)-(3) ; see 
also Berk eley Keep Jets Over the Bay Committe e v. Board of Port Commission ers (2001) 91 
Cal .App.4th 1344, 1354; Citizens of Goleta Valley v. Board of Sup ervisors (1990) 52 Cal.3d 553, 564; 
Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 391, 
400. 
11a SWAPE Report , pp . 19-30. 
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As discus sed above, CEQA requires public agencies to avoid or reduce 
environmental damage by impl ementing "feasible" mitigation measure s .114 In other 
words, if an EIR identifies potentially significant impacts , it must then propose and 
evaluate mitigation measure s to minimize these impacts. 115 CEQA defines 
"feasible" as "capable of being accomplished in a successful manner within a 
reasonable period of time , taking into account economic, environmental , social , and 
technological factors." 116 

Courts have imposed several paramet ers for th e adequacy of mitigation 
meas ures. First , th e lead agency may not defer the formulation of mitigation 
measures until a future time , unless the EIR also specifies the specific performance 
standards capable of mitigating the project's impacts to a less than significant 
level. 117 Second , a public agency may not rely on mitigation meas ures of uncertain 
efficacy or feasibilit y.118 Third, "[m]itigation measures must be fully enforceabl e 
through permit conditions, agreements, or other lega lly binding instruments. "119 

Fourth, mitigation measures that are vague or so undefined th at it is impossible to 
evaluate their effectiv enes s are lega lly inadequate .120 

As SW APE discu sses, seve ral of the mitigation meas ur es proposed by the 
City to reduce air quality impacts are vague, unenforceable , and oflimited efficacy. 
SWAPE suggests additional, feasible actions which can be incorporated into these 
measures , to bolster efficacy and enforc eability (see below). 

MM-5 states the Project Applicant and futur e tenants will incentiviz e 
employees to utiliz e alt ern at ive modes of transportation . This vague me asur e fails 
to describ e any specific programs that will achieve thi s goal and lacks any 

114 Pub. Resources Code,§§ 21002-21002.1; CEQA Guidelines , § 15002(a)(2) -(3); see also Berkeley 
Keep Jets Over the Bay Committee v. Ed. of Port Comm'rs (2001) 91 Cal.App.4th 1344, 1354; Citizens 
of Goleta Valley v. Ed. of Supervisors (1990) 52 Cal.3d 553 , 564; Lau rel Heights Improvement Assn. v. 
Regents of University of California (1988) 47 Cal.3 d 376, 39 1, 400. 
115 Pub. Resour ces Code , §§ 21002.l(a) , 2 1100(b)(3). 
116 Pub. Resources Code,§ 21061.1. 
117 Endangered Habitats League v. County of Orange (2005) 131 Cal.App.4t h 777 , 793-94; Defend the 
Bay v. City of I rvine (2004) 119 Cal.App .4th 1261, 1275. 
us Kings County Farm Bureau v. City of Hanford (1990) 22 1 Cal.Ap p.3d 692 , 727 (findi ng 
groundwat er purchase agreement inadequate mitigation measure because no record evidence existed 
that replace ment wate r was avai lab le). 
119 CEQA Guid elin es, § 15126.4(a)(2). 
120 San Franc iscans for Reasonable Growth v. City & County of San Francisco (1984) 151 Cal.App. 3d 
6 1,79. 
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performance standards and is completely unenforceable. 121 Specific programs 
suggested by SW APE include implementing a commute trip reduction program , a 
riding sharing program, price workplace parking , and employee parking "cash­
out."122 

MM-8 states the Project will include kiosks and directories depicting mass 
transit times and routes, the location of bicycle racks, and the location and timing of 
Project shuttles. This measure too "does not provide any facts or evidence to support 
the DEIR's conclusion that this measure will lessen or avoid impacts." 123 SWAPE 
suggests incorporating a "bike lane street design" on the Project's 44-acre site to 
increase bicycle usage and reduce VMT. 124 

MM-6 requires that the Project include electric vehicle charging stations in 
parking and garages, but does not specify their location and number, nor quantify 
how many stations would be sufficient to lessen or avoid impacts and fulfill 
projected demand for EV parking. 125 As SWAPE explain , the "Applicant should 
commit to a minimum percentage of parking spaces that will be equipped with EV 
charging stations." 126 Consistent the California Green Building Standards Code, 
which is already applicable to the Project, "it is recommended that any project with 
over 200 parking spaces equip a minimum of 6% of their parking spaces with EV 
charging stations."121 

Finally, MM-9 states that the Project will encourage local hire , through job 
fairs and similar events, and that this will address both air quality and 
"environmental justice" impacts. 128 While local hire is certainly a laudable goal, this 
mitigation measure is vague, and its efficacy in reducing air quality impacts is not 
supported by any evidence. MM-9 does not include a local hire percentage goal or 
"bridge the analytic gap" by quantifying how local hire will reduce VMT and thus, 
lessen or avoid air quality impacts. 

121 DEIR, pp. 19, 90. 
122 SWAPE Report , pp. 27-29. 
123 SW APE Report , p. 27. 
124 SWAPE Report , pp. 26-27. 
125 SWAPE Report , p. 27. 
12s SWAPE Report , p. 27. 
121 SWAPE Report , p. 27. 
128 DEIR , p. 20. 

) 4571-00Gj 



n 

( ) 

) 

May 10, 2019 
Page 25 

If an agency elects to approve the project despite its significant adverse 
impacts, it may do so only if it finds that it has "eliminated or substantially lessened 
all significant effects on the environment where feasible" and that any unavoidable 
significant effects on the environment are "acceptable due to overriding 
concerns."1 29 Described in a "statement of overriding considerations". 130 

SW APE suggests several mitigation measures to reduce or avoid construction 
and operational emissions. Many of these measures are suggested measures from 
GHG reduction plans or other guidance by agencies concerning GHG emission 
reductions, including the U.S. Environmental Protection Agency ("EPA'') , the 
California Air Pollution Control Officer's Association ("CAPCOA"), regional air 
districts, and measures that have been implemented in other development projects 
by other California cities. 

The SW APE Report details many feasible mitigation measures to reduce 
construction-related air quality emissions. 131 These include: limiting construction 
equipment idling beyond regulation requirements; implementing diesel control 
measures; repowering or replacing older construction equipment engines; installing 
retrofit devices on existing construction equipment; using electric and hybrid 
construction equipment; implementing a construction vehicle inventory tracking 
system; implementing the enhanced control practices promulgated by the 
Sacramento Metropolitan Air Quality Control District; using zero-emissions VOC 
paint or use of materials that do not require paint (which is of particular 
importance in light of the surface area potentially requiring paint, consistent with a 
million square foot development) and using electrostatic sprays and coatings. 

SW APE also described feasible mitigation measures to reduce operational air 
quality emissions.1 32 These include: reducing unnecessary outdoor lighting ; 
developing and following a "green streets guide" which reduces dependence on non­
permeable asphalt and concrete; installing high-efficienc y heat, ventilation and air­
conditioning systems; using electric sweepers or sweepers fitted with HEP A filter s; 
using GARB-certified electric landscaping equipment and additional measures, 
beyond the existing Project features , which reduce car reliance by customers and 
employees , and promote the use of electric vehicles, including EV trucks. 

129 Pub. Resources Code , § 21081; CEQA Guidelines , §§ 15092(b)(2)(A) & (B), 15093 . 
130 CEQA Guidelines , § 15093(b). 
131 SWAPE Report , pp. 19-24. 
132 SWAPE Report , pp. 24-30. 
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For the above-stated reasons, the Draft EIR fails to adequately disclose, 
analyze, and mitigate the Project's potentially significant impacts to air quality. The 
Draft EIR's conclusions regarding the quantity of emissions and efficacy of 
mitigation measures are not supported by substantial evidence. On the basis of the 
information in the Draft EIR, the City cannot support a statement of overriding 
considerations, finding that impacts would be "unavoidable" in the absence of 
quantifying and adequately mitigating these impacts. The Draft EIR must correct 
these deficiencies in a revised and recirculated EIR. 

C. The Draft EIR Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Impacts to Global Climate Change from 
Greenhouse Gas Emissions (GHG Emissions) 

The Draft EIR fails to adequately disclose, analyze, and mitigate the Project's 
potentially significant impact from GHG emissions. The conclusion that impacts 
will be "unavoidable" lacks substantial evidence, in the absence of adopting all 
feasible mitigation measures to lessen or avoid GHG impacts. The Draft EIR must 
correct these deficiencies in a revised and recirculated EIR. 

The CEQA Guidelines require agencies to "make a good-faith effort, based to 
the extent possible on scientific and factual data , to describe , calculate or estimate 
the amount of greenhouse gas emissions resulting from a project. "133 In 
determining the significance of the project's GHG emissions, the "agency's analysis 
also must reasonably reflect evolving scientific knowledge and state regulatory 
schemes." 134 The agency must consider "[w]hether the project emissions exceed a 
threshold of significance that the lead agency determines applies to the project. "135 

While the lead agency has discretion to choose a modeling system and methodology , 
the selection of the methodology and its application must be supported by 
substantial evidence. I36 Finally, as with the analysis of all impact areas, the agency 
must employ all feasible mitigation measur es to reduce or eliminate impacts. The 
City 's failed on every step of this process and its analysi s of GHG impacts violates 
CEQA. 

133 CEQA Guidelin es, § 15064.4 (a). 
134 CEQA Guid elin es, § 15064.4 (b). 
1as CEQA Guidelin es, § 15064.4 (b)(2). 
136 CEQA Guidelin es, § 15064.4 (c); see also Center for Biolog ical Di versity u. Dept . of Fish & Wildl ife 

(2015) 62 Cal.4th 204. 
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i. The DEIR's Analysis of the Project's Potential to Generate GHG Violates 
CEQA 

Impact 3.4.4.1 analyzes the Project 's potential to generate GHG emissions. 137 

It determines that the project's operational GHG emissions will exceed SCAQMD's 
significance threshold and that the City would be required to adopt a Statement of 
Overriding Consideration. 138 The City's analysis of the Project's potential GHG 
generation relies on no substantial evidence , includes numerous contradicting 
statements within a two pages range and violates CEQA. 

First, the City failed to disclose the Project 's construction emissions . Table 3-
8 of the DEIR presents the reader with the number of 27,849.32 pounds per day as 
the Project 's "Total Construction Emissions "139 . As the SWAPE Report shows, the 
CalEEMod files reveal that in fact 27,849.32 pounds per day is the maximum daily 
emissions expected during construction, that is, this amount would be emitted on a 
daily basis and would add up during the six years of construction. The City, 
however, fails to provide the total construction emissions generated by the Project 
anywhere else in the DEIR or its appendices 140 Hence, the DEIR completely 
underestimates and misrepresents the Project's construction impacts, in violation of 
CEQA. 

SW APE were able to calculate the total construction emissions based on the 
limited information provided in the CalEEMod files . SW APE found that total 
construction emissions are approximately 27,362 MT CO2e. Per the SCAQMD 
guid ance, and as is common practice for many lead agencies , construction emissions 
are typically totaled, amortized over thirty years, and added to the operational 
emissions. 14 1 SW APE found that th e amortized construction emissions would be 
approximately 912 MT CO2e/year over a project lifetime. 142 There is no indication 
that these emissions were accounted for in th e DEIR, and it must be revised to 
properly reflect these emission s. 

131 DEIR, pp. 104-105 . 
1as DEIR , p . 105. 
139 DEIR , p . 105. 
140 SWAPE Report , p. 6-7 
141 Draft Guidance Docum ent - Int erim CEQA Greenhou se Gas (GHG) Signific ance Thr eshold," 

SCAQMD, October 2008, available at: http://www.agmd.gov/docs/default­
source/cega/handbook/greenhouse-gases-(ghg)-ceqa-significance -thresholds/ghgattachmente.pdf , 
p . 3-9. 

142 SWAPE Report , p. 7-8. 
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Second, the DEIR's analysis of operational emissions is not supported by any 
evidence, let alone substantial evidence, and fails entirely to present a "good-faith 
effort, based to the extent possible on scientific and factual data, to describe, 
calculate or estimate the amount of greenhouse gas emissions resulting from a 
project" as required under CEQA: 

The first paragraph of the DEIR's "Discussion of Impact Analysis" includes 
the following statement: "As seen in Table 3-8, the total project-related direct 
operational emissions would result in 27,849 MTCO2E/year". 143 However, as 
mentioned above, the number 27,849 actually appears under the construction 
emissions section in the table . Table 3-8 indicates that the amount of "Long Term 
Operational Emissions (Mitigated)" is actually 174,741 lbs/day, which as SW APE 
show can be converted to approximately 28,949 MT CO2e/year. 

In the next paragraphs the City claims that the project-related mitigated 
operational emissions (direct and indirect) would result in 19,480 MT CO2e/year. 
That is , the DEIR claims that about 9,000 MT CO2e/year GHG emission reductions 
will be achieved by measures which include, according to the DEIR, "the use of 
energy and water efficient appliances and fixtures, the location of the nearest bus 
stops, the project's infill nature, and that the project contains a mix of uses" .144 

These statements and the emissions reduction the City claims to achieve are wholly 
unsupported for the following reasons: 

First , Table 3-8 presents the "Long-Term Operational Emissions 
(Mitigated)" 145 , which as was discussed above are approximately 28,949 MT 
CO2e/year. If these are the mitigated emissions , it is unclear how come the next 
paragraph presents a different number for the mitigated emissions. 

In addition, the "mitigation measures" mentioned in the DEIR are completely 
vague, do not qualify as mitigation measures and the City fails to provide any 
support to reductions attributed to them. In what way , for example, is the "location 
of nearest bus stops", which is a pre-existing condition that is not even a Project 
feature, a mitigation measure? · How much GHG reduction is attributed to it? The 
same questions apply to the project's "infill nature" and "mix of uses". 

143 DEIR , p. 104, Emphasis added 
144 DEIR, p . 105. 
145 Emphasis added 
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Even more importantly, SWAPE's review of the CalEEMod files revealed that 
many emissions reduction measures were already included within the CalEEMod 
output files . That is, they are already accounted for in the Project's GHG emissions 
estimate of approximately 28,949 MT CO2e/year. According to the CalEEMod 
output files , the Project's emissions estimate incorporated the following: first , it 
incorporated what it referred to as "Mitigation Measures Mobile " which include 
"Increase Diversity ", "Improve Destination Accessibility " and "Improve Pedestrian 
Network ". While vague, these measures seem to correspond to the "mix of uses", 
"infill nature" and "location of bus stops" measures the DEIR lists as mitigation 
measures. Second, the modeling for the Project incorporated installment of high 
efficiency lighting and appliances and of low flow plumbing , which seem to 
correspond to the "use of energy and water efficient appliances and fixtures" the 
DEIR purports to present as additional measures. 146 In other words, it appears the 
DEIR is trying to take credit twice for the same mitigation measures (assuming 
they can count as mitigation measures) 

The DEIR GHG analysis must be revised to properly and accurately reflect 
the Project's construction and operational GHG emissions before any mitigation 
measures are applied , to accurately describe in detail any mitigation or reduction 
measure the Project will employ and the level of emission reduction each measure 
will achieve , and to support this analysis with substantial evidence. As it is now, 
the analysis is wholly unsupported and violates CEQA. 

ii. The City Failed to Establish or Use a Proper Threshold for its GHG 
analysis 

CEQA Guidelines require the agency to consider "[w]hether the project 
emissions exceed a threshold of significance that the lead agency determines applies 
to the project." 147 Agencies may us e existing numerical thresholds , provided that 
they apply to the project. 

The DEIR states that "Despite the us e of in -program mitigation mea sures, 
th e project' s operational GHG emissions are still expected to exceed the 10,000 
MTCO2e/ye ar thresholds. "148 Th e DEIR fails to refer to the source of thi s thre shold 
or support its decision to use it with any evidence. As SW APE explain , it can be 

146 SWAPE Report , p . 8. 
147 CEQA Guid elin es, § 15064.4 (b)(2). 
14s DEIR, p. 105. 
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assumed that this threshold was taken from the Interim CEQA GHG Significance 
Threshold for Stationary Sources, Rules , and Plans report released by SCAQMD on 
December 2008 (which was never officially adopted). The use of this threshold is 
inappropriate for two main reasons: 

First and foremost , this threshold was developed when AB 32 was the 
governing statute for GHG reductions in California and it does not reflect the 
current state reduction goals as they are stated in SB 32 that was adopted almost 
ten years later. The CEQA Guidelines explicitly require GHG analysis to 
"reasonably reflect evolving scientific knowledge and state regulatory schemes" 149 

and the use of such an outdated threshold violates this mandate. Moreover, even at 
the time it was proposed, this threshold was proposed for industrial projects, not for 
commercial/mixed use project, and was never applicable to it. 15° 

The City must set forth an applicable threshold of significance and must 
support its decision to use that threshold with substantial evidence. 

LU. The City Lacks Substantial Evidence to Support a Statement of 
Overriding Considerations because the DEIR Fails to Consider All 
Feasible Mitigation Measures to Lessen or Avoid Impacts from GHG 
Emissions 

The DEIR follows its brief and flawed GHG analysis with the conclusion that 
"[t]he GHG emissions will exceed the SCAQMD significance thresholds even with 
the implementation of the CARB requirements" and states that the City would be 
required to adopt a statement of overriding considerations. 151 This conclusion 
violates CEQA. 

Under CEQA, "lead agencies shall consider feasible means , supported by 
substantial evidence and subject to monitoring or reporting, of mitigating the 
significant effects of greenhouse gas emissions." 152 Th e Guidelines provide several 
suggestions for sources of mitigation measures. Such measures may includ e 

149 CEQA Guidelines, § 15064 .4 (b). 
150 SWAPE Repo rt , p . 9. SCAQMD Int erim Guidance proposes the use ofa 3,000 MTCO2e/yr 

threshold for mixed-u se deve lopment s, a 3,500 MTCO2e/ yr threshold for res idential 
deve lopm ents , a 1,400 MTCO2e/yr threshold for commercial developments. 

151 DEIR , p. 105. 
152 CEQA Guidelines, § 15126 .4(c). 
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"measures in an existing plan or mitigation program" developed for the purpose of 
reducing GHG emissions , "implementation of project features, project design, or 
other measures, such as those described in [CEQA Guidelines] Appendix F," off-site 
mitigation measures , and "[m]easures that sequester greenhouse gases." 153 

Besides some vague references to the Green Building Code and some Project's 
features, not supported by substantial evidence and by any quantitative or 
qualitative analysis, the City failed to propose any mitigation measures to mitigate 
the GHG impacts of the Project 154. 

The SW APE Report details many mitigation measures to lessen or avoid 
construction-related and operational GHG emissions. Consistent with CEQA 
Guidelines, section 15126.4(c), many of these measures are taken from GHG 
reduction plans and related guidance from the EPA, CAPCOA, regional air districts, 
and have been used in other development projects. 

Feasible mitigation measures to reduce GHG emissions during Project 
construction include: using electric and hybrid construction equipment; 
implementing a construction vehicle inventory tracking system; implementing the 
"Enhanced Exhaust Control Practices" suggested by the Sacramento Metropolitan 
Air Quality Management District; and reducing VOC emissions, which are an 
indirect cause of GHG emissions by using of zero-emission VOC paint or use of 
materials that do not require paint and; using electrostatic sprays and coatings. 155 

Feasible mitigation measures to reduce GHG emissions during Project 
operation include: developing a "green streets guide" which reduces the dependence 
on non-permeable asphalt and concrete; installing high-efficiency heat , ventilation 
and air-conditioning systems; requiring LEED certification on all buildings; 
developing consumer education programs; and implementing additional measures, 
beyond the existing Project features, which reduce car reliance by customers and 
employees , and promote the use of electric vehicles , including EV trucks. 156 

The City must revise the DEIR to include all feasible mitigation measures to 
reduce GHG impacts below a level of significance. 

153 CEQA Guidelines , § 15126.4(c). 
154 SWAPE Report , p. 10. 
155 SW APE Report, pp . 19-24. 
156 SWAPE Report , pp . 24-30. 
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w. The Determination that CHG Impacts Are Less-Than-Significant 
Because the Project Will Not Conflict with Applicable Plans, Policies or 
Regulations Is Not Supported by Substantial Evidence 

Impact 3.4.4.2 analyzes the Project 's potential to conflict with an applicable 
plan, policy, or regulation adopted for the purpose of reducing GHG emissions and 
determines that impacts will be less-than-significant. 157 This determination is not 
supported by substantial evidence. 

The DEIR analyzes the Project's consistency with thirty-nine actions outlined 
in the CARB's 2017 Climate Scoping Plan ("Scoping Plan"), and summarily 
concludes that there are no conflicts with the Climate Plan. This analysis is flawed 
for two reasons. 

First, the cursory discussion provided in the DEIR is not a meaningful 
analysis consistent with CEQA's informational and procedural requirements, 
specifically as they relate to a project-level EIR. The DEIR merely provides a one­
line "strategy name" without a specific reference to any specific strategy (or 
location) in the Scoping Plan. Without this information, the public cannot retrieve, 
review, and evaluate the City's consistency with that "strategy." The DEIR 
addresses the question of whether the Climate Plan is applicable and if there is a 
conflict by a simple "Yes/No" answer. No analysis of the strategy's applicability to or 
compatibility with the Project is provided. For the few strategies deemed applicable 
to the project by this "analysis" the DEIR offers a few more bare conclusions such as 
that the programs "correspond to the project's use of energy efficiency appliances" 
without any further detail and analysis. 158 These conclusory statements do not 
contain sufficient detail to allow those who did not participate in the EIR's 
pr eparation to understand and meaningfully consider the issues raised by the 
Project. 159 

Second, the City failed to analyze the Project's compatibility with other 
applicable plans , notably the Southern California Association of Government's 
("SCAG") Regional Transportation Plan/ Sustainable Communities Strategy 

157 DEIR, pp. 106-108. 
15s DEIR, p. 108 
159 E .g. Sierra Club u. County of Fresno (2018) 6 Cal.5th 502, 516 ("The ultimat e inquiry, as case law 

and the CEQA guidelines make clear, is whether the EIR includes enough detail 'to enable 
those who did not participate in it s preparation to understand and to consider meaningfully the 
issues raised by the proposed project. "') 
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("RTP/SCS"). The RTP/SCS was adopted pursuant to Senate Bill 375 and is used 
identify strategies to reduce GHG emissions as part of long-range transportation 
planning. On April 7, 2016, SCAG adopted the 2016-2040 RTP/SCS. Using growth 
forecasts and economic trends, the RTP/SCS provides a vision for long-range 
transportation planning for the next 25 years. 160 The RTP/SCS is specifically 
designed to achieve the GHG emission-reduction targets set by CARB for the 
transportation sector, consistent with statutory mandates. Given that 
transportation emissions are the largest source of emissions produced by the 
Project, 161 a CEQA-compliant EIR must include an analysis of the Project's 
compatibility with the RTP/SCS measures and recommendations. The DEIR lacks 
this analysis, and thus the City failed to adequately disclose and evaluate GHG 
impacts. 

For the above-stated reasons, the Draft EIR fails to adequately disclose, 
analyze, and mitigate the Project's significant and unavoidable impacts to GHG 
emissions. On the basis of the information in the Draft EIR, the City cannot 
support a statement of overriding considerations, finding that impacts would be 
"unavoidable" in the absence of quantifying and adequately mitigating these 
impacts. The Draft EIR must correct these deficiencies in a revised and recirculated 
EIR. 

D. The Draft EIR Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Impacts to Population and Housing 

The DEIR concludes that there will be "no impact" regarding the Project's 
potential to result in substantial population growth and need for housing. 162 The 
Draft EIR lacks substantial evidence to support this conclusion. 

An EIR is required to analyze a project 's impact on population and housing. 
As discussed above, as a project-level EIR, impacts must be analyzed to the highest 
level of detail and specificity.163 

160 Southern California Association of Governments , 2016-2040 Regional Transportation 
Plan/Sustainabl e Communities Strategy, http ://scagrtpscs.net/Pages/FINAL2016RTPSCS.aspx 

16 1 See also , DEIR pp. 158-209 (Section 3.11: Transportation and Circulation) . 
162 DEIR , pp . 150-152. 
163 CEQA Guidelin es, § 15146(a) ; see also CEQA Guidelines,§ 15161 (describing a proj ect-level EIR) . 
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The Draft EIR describes the environmental setting for population and 
housing. The CEQA Guidelines explain that the function of the environmental 
setting is to act as the baseline for a project's impacts: "[a]n EIR must include a 
description of the physical environmental conditions in the vicinity of the project , as 
they exist at the time the notice of preparation is published ... This environmental 
setting will normally constitute the baseline physical conditions by which a lead 
agency determines whether an impact is significant. "164 

The baseline 1·eflects that the City is "currently experiencing a period of 
population growth." 165 The "lack of available land has presented unique challenges 
to the [C]ity in its efforts to provide housing for its growing population." 166 While 
redevelopment and housing rehabilitation programs have improved the quantity 
and quality of local housing, "the average household size continues to grow, placing 
increased pressure on the existing housing stock." 167 Furthermore, the most recent 
data provided by City states that Commerce's population is 12,960 people. 168 The 
total number of dwelling units in the City is 3,384. 169 Residential housing stock 
increase has been de minimus in recent years; with 50 units added in the last seven 
years. 170 Optimistically, the City hopes to increase housing supply by 200 more 
units over the next two years (by 2022).171 

The Draft EIR must measure the Project's impacts to population and housing 
against this baseline . The Project will create over one million square feet of 
commercial, retail , and hotel uses. The Project will create temporary construction 
jobs, as well as 1,750 jobs when operable. 172 

164 CEQA Guidelines , § 15125(a). 
166 DEIR, p. 224. 
166 DEIR, p. 151. 
161 DEIR, p. 151. 
168 City of Commerce, Demographics, http://www.animateddemographics .com/commerce , last viewed 

May 3, 2019. 
169 City of Commerce, Demographics, http://www.animateddemographics.com/commerce , last viewed 

May 3, 2019 . 
110 City of Commerce , Household Trends, click on 

http:l lwww.animateddemographics.com/commercelhousehold trends and scroll over graph 
(reflecting 3,328 housing units in 2010 , 3,384 units in 2017, and 3,495 project units by 2022) 
la st viewed May 3, 2019. 

171 City of Comm erce , Household Trend s, click on 
http:/ lwww.animateddemographics.com/commercelhousehold trends and scroll over graph 
(reflecting 3,328 housing units in 2010 , 3,384 unit s in 2017, and 3,495 project unit s by 2022) 
last viewed May 3, 2019. 

172 DEIR, p. 152. 
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As a threshold of significance, the DEIR uses SCAG employment projections. 
SCAG projections allow for 4,500 new jobs in the City 2040. The DEIR concludes 
that since the Project will create less than 4,500 new jobs, this impact is 
insignificant ("no impact"). 173 "). 174 This conclusion is not supported by the 
evidence, for the following reasons: 

First, the DEIR cites Table 3-15 (excerpted below) 175 which does not support the 
EIR's conclusion. 

Factor Contributing to Project's Potential Basis for Determination 

Growth Contribution 
Additional population The proposed project The proposed project will 
growth leading to would result in result in a potential 
increased demand for long-term growth in build-out of 1,750 new 
goods and services. employment. jobs. 

Short-term growth The proposed project may Short-term increases in 
inducing impacts 1·esult in the creation of construction 
related to the project 's new construction employment are 
construction. employment. considered a beneficial 

impact. 

Table 3-15 merely recites Project facts and does not provide any analysis as 
to how and to what extent the Project will contribute to population growth and the 
need for housing, including affordable workforce housing, and why the Project will 
have no impact to this resource area. Indeed, the facts cited support the opposite 
conclusion - that the Project will foster population growth and an increased need for 
housing , by creating jobs during project construction and operation. Furthermore, 
the statement that construction employment is a "beneficial" (economic) impact does 
not in any way address what CEQA requires - an analysis of the Project's 
reasonably foreseeable adverse direct , indirect, and cumulatively considerable 
impacts to the physical environment as they concern population and housing , 
against the existing baseline. 

113 DEIR , p. 153. 
114 DEIR , p. 153. 
115 DEIR , p. 157. 

) 45 71-00Gj 



( ) May 10, 2019 
Page 36 

l ) 

Second, the SCAG employment proj ect ions are not adequate as a thre shold of 
signific ance. SCAG merely provides employment projection s. The DEIR does not 
cite to any authority supporting these employment projections as a threshold of 
significance for population and housing. For example, a potential source of a 
threshold is General Plan 's Housing Element, which the DEIR mentions in the 
regulatory setting. 176 Yet , the DEIR does not use the General Plan to provide a 
thr eshold of significance for housing impacts , and whether adding 1,750 new jobs 
would cause that threshold to be excee ded. If a similar analysis was performed by 
SCAG , it is not cited or relied upon in the DEIR. 

Moreover , even if SCAG's employment projects were an appropriate 
indication of impacts on housing and population , the fact that the Project by its elf 
does not reach the full capacity proj ected for 2040 does not support the conclusion it 
does not have a significant impact on growth. The Project will contribute a 
significant amount of jobs , almost 40% of all job s projected in the next 20 years. This 
is a significant contribution. The DEIR must also provide data regarding other 
existing and in-pipeline projects that will create jobs to estimate the Project's 
impacts in conjunction with other projects. 

Finally , The City provide s no other facts and analysis to support its bare 
conclusion that the Project will hav e no impact to population and housing , after 
creating 1,750 jobs in a City with a total population of 12,960 peopl e, with 3,384 
housing units, and a growing hou sehold population. 177 For example , the DEIR does 
not analyze or disclose the current status of workforce housin g in the City, where 
the majority of th e proj ected workforce currently res ides (in the City or in the 
surrounding region) , housing needs required to accommodate the projected 
workforce, whether sufficient affordable hou sing exists or is plann ed, and the 
implication s of MM-9 (which promotes local hire). The DEIR thus fail s to "bridg e 
the analytic gap" betwee n the Project and the impact. 

Th e Draft EIR must be revised and recircul ate d and adeq u ately disclose, 
analyze and miti gate imp acts to population and housi ng created by the Project. 

17s DEIR, p. 151. 
177 Laurel Heights Improvement Assn . v. Regents of University of California (1988) 4 7 Cal.3d 376, 

404--405 (emphas is added); see also , Concerned Citizens of 405 Costa Mesa, Inc. v. 32nd Dist. 
Agricultural Assn. (1986) 42 Ca l.3d 929 , 935; People v. County of Kern 

(1974) 39 Cal.App.3d 830, 84 1-842 (conclusory state ment s fail to crysta lli ze issues). 
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E. The Draft EIR Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Growth-Inducing Impacts 

Th e Draft EIR fails to ad equately disclose , analyze, and mitigate the Project 's 
growth-inducing impacts. 178 The City mu st address th ese deficiencies in a revi sed 
and recir culat ed Draft EIR. 

CEQA mandate s that an EIR analyze growth-inducing impact s. CEQA 
Guidelin es, section 15126.2(e) describ es what this analysis must entail: 

[A growth-inducing analysis must describe the] ways in which the 
proposed proj ect could foster economic or population growth, or 
the construction of additional housing, either directly or 
indirectly, in the surrounding environment . ... Increases in the 
population may tax existing community service facilities, requiring 
construction of new faciliti es that could cause significant 
environmental effects. [The EIR must also] discuss the characteristic of 
some proj ects which may encourage and facilitate other activities that 
could significantly affect the environment, either individuall y or 
cumulatively. It must not be assumed that growth in any area is 
necessarily beneficial, detrimental, or of little significance to 
the environment.179 

In the California courts it is "settled that the EIR must discu ss growth­
indu cing impa cts even though those impact s are not themselve s a part of the project 
under consideration, and even though the extent of the growth is difficult to 
calculate." 180 In det er mining if a project has growth-inducing impacts , the agency 
must assess whether the project sets in motion forces that can lea d to pre ssur e for 
growth. 181 

178 DEIR, pp. 223-224 (Section 4. 1: Mandatory CEQA Considerations: Growth-Inducing Impacts). 
179 CEQA Guidelines , § 15126.2(e) (empha sis adde d). 
180 Napa Citizens for Honest Government v. Napa County Ed. of Supervisors (2001) 91 Cal.App.4t h 

342, 368. 
181 See City of Antioch v. City Council (1986) 187 Cal.App.3d 1325, 1337-1336 (holdin g that 
env ir onmenta l review for a proposed road and sewer project was inadequate because "[c]onstr uction 
of the roadway an d utiliti es cann ot be considered in isolation from the development it pr esages. 
Although the envir onm enta l impacts of future development ca nno t be presently predicted , it is very 
lik ely these impacts will be sub sta nti al".) 
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The DEIR purports to analyze the Project 's "potential indirect population 
growth impacts from job creation." 182 The DEIR acknowledges that the "project has 
the potential to indirectly induce population growth by creating" 1,750 jobs. 183 The 
DEIR goes on to state that the "project would more likely respond to regional 
demand for additional goods and se1·vices" such as the "increased demand for 
entertainment, commercial recreation, retail services, and other services ."184 The 
DEIR then concludes its analysis by stating that there will be "no impact, " as the 
"project would generally accommodate rather than induce population growth ."185 

This brief discussion does not address the requirements of CEQA Guidelines, 
section 15126.2(e) concerning growth-inducing impacts, and the DEIR's conclusion 
is not supported by substantial evidence . 

This DEIR's brief analysis focuses solely on economic growth and its 
conclusion is based on irrelevant information. CEQA does not require an analysis of 
the local demand for goods and services and whether the Project will accommodate 
those needs. The issue that must be disclosed, analyzed, and mitigated here is 
whether "the project could foster ... population growth, or the construction of 
additional housing , either directly or indirectly , in the surrounding environment." ISG 

The DEIR admits that the Project has the potential to induce population growth by 
creating jobs, and this is the impact that should be analyzed and addressed. It is 
undisputed that the Project will not create housing but will create a significant 
number of jobs; therefore, in no way does the Project accommodate growth within 
the meaning of CEQA Guidelines, section 15126.2(e). 

The Draft EIR justifies its lack of analysis by stating that growth-inducing 
impacts are "generally associated with the provision of urban services to an 
undeveloped or rural area." 187 This is false. CEQA Guidelines , section 15126.2(e) 
and the requirement to analyze growth-inducing impacts applies equally to all 
projects. The CEQA Guidelines draw no distinction between projects in rural versus 
urban areas or projects that provide infrastructure versus other types of 
development.18 8 

182 DEIR, p. 224. 
183 DEIR, p. 224. 
1s4 DEIR, p. 224. 
18s DEIR , p. 224. 
186 CEQA Guidelines, § 15126.4(e). 
187 DEIR , p. 223. 
188 CEQA Guidelines, § 15126.4(e); see also 1 Kostka & Zischke, Pra ctice Under the California 

Environmental Quality Act (Cont.Ed.Bar 1994, rev. Mar. 2019), Significant Environmental 
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The Draft EIR fails to adequately disclose, analyze, or mitigate the Project's 
growth-inducing impacts. A revised and recirculated EIR must include an adequate 
discussion of the Project 's potential to foster population growth and the related need 
for housing in the surrounding environment. 

F. The Draft EIR Fails to Adequately Disclose, Analyze, and 
Mitigate the Project's Potentially Significant Noise Impacts. 

The Draft EIR fails to adequately disclose , analyze, and mitigate the Project's 
potentially significant direct, indirect , and cumulative noise impacts on sensitive 
receptors located in the Project's vicinity, particularly during the Project 's six-year 
overlapping construction and operational phases. 

Section 3.8 of the DEIR analyzes the Project's operational and construction­
related impacts to noise. The DEIR concludes that impacts will be less-than­
significant, without mitigation measures, concerning the potential of the Project to 
expose persons to noise levels in excess of standards, 189 expose people to, or 
generate, excessive ground-borne noise , 190 permanently increase ambient noise in 

( ) the vicinity above existing levels, 191 substantially increase noise levels , periodically 
or temporarily, 192 and cumulatively impact noise. 193 As discussed below and in the 
Watry Report, these conclusions are not based on substantial evidence. The Draft 
EIR must be revised and recirculated, with an adequate discussion , analysis, and 
mitigation of noise impacts. 

i. The DEIR's Analysis of Noise Impacts is Not Supported by Substantial 
Evidence as No Proper Noise Analysis was Conducted 

As th e Watry Report states, the DEIR 's section on noise impacts entirely 
lacks foundation, because the DEIR failed to perform the required studies upon 
which to make accurate and adequate noise determinations, and the information 
that is provided is inconsistent and inaccurat e. First, the DEIR does not contain a 
Technical Noise Study, but rather only provides "Noise Worksheets" in Appendix 

Effects,§ 13.54, p. 13-57 ("The CEQA Guidelines do not attempt to define the types of projects 
that might be growth indu cing" although they provide a non-exhaustive list of two examp les.) 

1s9 Impact 3.8.4.1, DEIR , pp. 145-146. 
190 Impa ct 3.8.4.2 , DEIR , pp. 146-148. 
191 Impact 3.8.4.3, DEIR , pp. 148-149 . 
192 Impact 3.8.4.4, DEIR , pp. 149-150. 
193 DEIR, p. 232. 
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B. 194 Noise Worksheets contain raw data and not analysis or discussion. As the 
Watry Report states, "[F]or a project of this size (over 1 million square feet) and 
duration (6 years in construction), we would hav e expected a formal Technical Noise 
Study to have been prepared as a matter of best practice. "195 Furthermore , the data 
in Appendix Bis not accurately labelled or defined. Rather in "all of the screen 
shots are labeled , "'Existing Noise Levels ,"' although some are "without Project " 
while others are "'with Project. "'196 Therefore , decision-makers and the public 
cannot assess what the data purports to demonstrate. The Draft EIR must be 
revised and recirculated , after a Technical Noise Study has been conducted, 
supported by data that is accurately and consistently presented. 

ii . The City Failed to Establish the Existing Setting for the Project's Noise 
analysis 

The existing environmental setting is the starting point from which the lead 
agency must measure whether a proposed project may cause a significant 
environmental impact. 197 CEQA defines the environmental setting as the physical 
environmental conditions in the vicinity of th e project , as they exist at the time th e 
notice of preparation is published , from both a local and regional persp ective .198 

Describing the environmental setting accurately and completely for each 
environmental condition in the vicinity of the Project is critical to an accurate , 
meaningful evaluation of environmental impact s . 

Th e courts have clea rly stated that "[b]efore the impacts of a project can be 
as sessed and mitigation measures considered , an [environmental review document] 
mu st describe the existing environment. It is only against this baseline that any 
significant environmental effects can be determin ed."199 . The City failed to establish 
the baselin e in two aspects: 

194 Watry Report, pp. 1-2. 
195 Watry Report , pp. 1-2 
196 Watry Report , pp. 1-2. 
197 See, e.g., Communities fo1· a Bett e1· Env 't v. S Coast Ail' Quality Mgmt. Dist. (March 15, 2010) 48 

Cal.4th 310, 3 16; Fat v. County of Sacramento (2002) 97 Cal.App.4t h 1270, 1278 ("Fat'), citing 
Remy , et al., Guide to the Ca lif. Environmental Quality Act (1999) p. 165. 

198 CEQA Guideli nes § 15125(a) (emphasis add ed); Riverwatch v. County of San Diego (1999) 76 
Cal.App.4th 1428, 1453 ("RiverwatcH'). 
199 County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App .4th 931 , 952. 
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First, the noise analysis is not based on field measurements taken from the 
Project site and vicinity. Rather , the DEIR relies solely on modeling. This approach 
runs contrary to accepted best practices and guidance in the field of acoustics. 200 

Caltrans guidance states that field measurements provide the most accurate data 
concerning existing conditions and that this method should be used when 
feasible. 201 The Project site is in a developed area which is fully accessible to the 
City. Field measurements were therefore feasible and required . 202 The City does 
not support its decision to base its impacts analysis on modeling, rather than field 
measurements , with any evidence in the record. 

Second, the DEIR failed to include in the environmental setting the largest 
roadway and dominant noise source is the I-5. This issue is clearly demonstrated in 
Table 3-12, which purports to establish "Existing Roadway Noise Levels" but 
entirely excludes the I-5 Freeway. By failing to include such a dominant noise source 
in the environmental setting the City fails to establish the existing conditions and 
violets CEQA. 

The DEIR's Analysis of Operational Impacts is Not Supported by 
Substantial Evidence 

The DEIR 's analysis of operational impacts is not supported by substantial 
evidence. As the Watry Report demonstrates, these impacts are likely to be 
significantly adverse on sensitive noise receptors in the vicinity of the Project and 
mitigation is required. The operational noise analysis is flawed for several reasons. 

First, the analysis failed to consider all existing noise-sensitive receptors, 
and , for the receptors that it does identify, the DEIR inaccurately calculate distance 
from the Project site. 203 The Project is located on the north side of the I-5 but fails 
to identify any noise-sensitive receptors on that side of the freeway. A review of the 
Project vicinity in Google Earth clearly identifies two overlooked receptors - the 
Double Tree Hotel and the Crowne Plaza Hotel & Casino (a.k.a., "Commerce 
Casino "). The DEIR acknowledges the presence of these receptors elsewhere in the 
DEIR when analyzing impacts to other resource areas. 204 

200 Watry Report , pp. 2-3. 
201 Watry Report, pp. 2-3. 
202 Watry Report , pp. 2-3. 
20a Watry Report , p. 4. 
204 Watry Report , p. 4. 
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The DEIR does identify the Rosewood neighborhood on the south side of I-5 
as a potential receptor but fails to accurately measure the area's distance from the 
Project site. In the Noise section, the DEIR states that the area is 250 feet from the 
Project. In the analysis of all other impact areas, the DEIR states that this 
neighborhood is 222 feet away. 205 Using Google satellite imagery and measuring 
tools , noise expert Derek Watry establishes that the area is actually 175 from the 
centerline of Telegraph Avenue , a noise source. 206 The analysis must be revised to 
include all noise-sensitive receptors and their accurate location. 

Second , the DEIR vastly underestimates noise impacts by excluding any 
analysis of the dominant noise source - traffic from Interstate 5 ('1-5'?. As the Watry 
Report states: [t]he discussion of the existing ambient noise environment identifies 
three sources of traffic noise: Washington Boulevard, Telegraph Road, and the 
Interstate -5 Freeway (I-5) (DEIR pp. 143-144). The largest roadway and dominant 
noise source is the I-5. Yet, the DEIR fails to model, measure or analyze traffic noise 
from I-5. This issue is clearly demonstrated in Table 3-12, which purports to 
establish "Existing Roadway Noise Levels" but entirely excludes the I-5 Freeway. 
The omission of the dominant noise source in the DEIR's noise section renders the 

( ) entire analysis wholly incomplete and inaccurate. "207 

Third, the nois e section failed to consider applicable Caltrans standards for 
noise exposure, despite CEQA's mandate to use "applicable standards of other 
agencies " and despite the fact that road traffic is the dominant noise source of the 
area 208 As the Watry Report states, "[f]or residential areas, the applicable standard 
is a peak hour average (Leq) nois e level of 67 dBA, and for hotels it is a peak hour 
average of 72 dBA. The DEIR does not calculate peak hour noise levels , but , had it 
done so, it would have come to conclusions very similar to those presented in the 
preceding section based on the City's Ldn standards", 209 th at is, that the Project will 
create noise impacts in excess of the applicable standards. 

Fourth , the noise section's analysis of permanent incr ease in ambient noise is 
based on data that is inconsistent and inaccurate. It cites to a General Plan Policy 
that does not exist, and states that noise levels of 84 and 89 dBA "do not exceed 70 

20s Watry Report, p. 4. 
206 Wa try Report, p. 4 and Appendix A. 
201 Watry Report, p. 3. 
20s Watry Report, pp . 7-8. 
209 Watry Report, p. 8. 

4571 -00 Gj 



) May 10, 2019 
Page 43 

( ) 

dBA," which is clearly erroneous. 210 These discrepancies must be corrected in a 
revised and recirculated DEIR. 

Fifth, even if the information was accurate and consistent, which it is not , the 
analysis and conclusions concerning the potential to create permanent increases in 
ambient noise levels are not supported by substantial evidence, as it is based on false 
logic that was rejected by the Federal Transit Administration ("FTA").211 The 
approach used in the DEIR would allow noise impacts to incrementally increase, on 
a project-by-project basis , increasing impacts to an area that is already significantly 
impaired by noise. The FTA rejects this approach. As the Watry Report states: 

The fallacy of this logic is that it effectively means there is no limit on 
permanent increases in ambient noise over the long run. In other words, once 
a project is constructed, it establishes a new, higher level of ambient noise, and 
future projects would be permitted to increase noise incrementally and 
indefinitely, by 3.0 to 5.0 dBA. 

[W]hen the existing noise exposure is 84 dBA Ldn , an increase of even 0.1 dBA 
would result in a Moderate Impact, and an increase of 0.5 dBA would result in 
a Severe Impact. At an existing noise exposure of 87 dBA Ldn , the noise level 
is so high that the area should already be considered to suffer a Moderate 
Impact even without any additional noise exposure, and an increase of 0.3 dBA 
would result a Severe Impact. 212 

Sixth, the DEIR 's discussion of cumulative noise impacts is conclusory and 
inadequate. An EIR is required to analyze cumulative impacts. 213 The CEQA 
Guidelines, sections 15130(a), (a)(l) state: "(a) An EIR shall discuss cumulative 
impacts of a project when the project's incremental effect is cumulatively 
considerable ... a cumulative impact consists of an impact which is created as a 
result of the combination of the project evaluated in the EIR together with other 
projects causing related impacts. " 

210 Watry Report , p. 9. 
211 Watry Report , pp. 9-10. 
212 Watry Report , p. 9. 
213 CEQA Guidelines, §§ 15065(a)(3) (a cumulatively signifi cant impact must be analyzed as a 

significant impact in an EIR ; 15130 (analysis of cumulative impact s); 15355 (definition of 
cumulative impacts). 
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The DEIR analyzes cumulative impacts in Section 4.4 and provides a list 
related projects.2 14 Yet, the DEIR fails to accurately account for the Project's 
incremental impacts, as compared to this list. This approach violates CEQA. As the 
Watry Report states: 

The Project DEIR makes no attempt to determine if the cumulative noise 
levels resulting from all of the foreseeable projects presented in DEIR Table 
4-1 are significant. Had it done so, it would have found that the cumulative 
noise levels in the area around the Citadel project are cumulatively 
significant based on the fact that the existing noise levels presented in the 
DEIR are already pose a significant impact on noise-sensitive receptors in the 
area.215 

The DEIR must be revised and recirculated to include feasible mitigation 
measures to lessen or avoid these potentially significant impacts, including 
increasing the existing sound wall and adding another on the Project site. 216 

w. Substantial Evidence Shows the Project will Have Significant Noise 
Impacts 

The DEIR's conclusion that noise impacts will not be significantly adverse is 
not supported by substantial evidence. Updated modelling provided in the Watry 
Report and shows that the Project will result in significant noise impacts. 217 

"The City's General Plan establishes two levels of Noise and Land Use 
Compatibility Standards: a Desired Maximum and a Maximum Acceptable. For 
Low-Density and Medium-Density Residential areas, such as in the Rosewood area 
bounded by I-5, Boris Avenue, Jillson Street, and Commerce Way, the Maximum 
Acceptable is 65 dBA Ldn." 218 For the analysis, Mr. Watry inputted the correct 
parameters for the Rosewood neighborhood, "175 from the centerline of Telegraph 
Road to the nearest Rl residential receiver and 1,920 feet is the farthest distance" 
and display the results graphically. 219 His analysis shows that the Project will 
create significant noise impacts for the Rosewood area: 

214 DEIR, pp. 226-227, 232. 
215 Watry Report, pp. 10-11. 
21s Watry Report , pp. 11. 
211 Watry Report, pp . 4-7. 
21s Watry Report, pp. 4-5. 
219 Watry Report , pp. 5, 7. 
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"The analysis presented above already indicates that the noise levels in the 
Rosewood area due to Telegraph Road alone will be over the City of 
Commerce 's Maximum Allowable limit and will create adverse noise impacts 
at many residences" 220 

It should be noted that this analysis is only provided for noise from the 
Telegraph Road to the Rosewood area. As previously discussed, the DEIR failed to 
model impacts to the hotels and from the I-5. 221 This information must be included 
in a revised and recirculated EIR. 

v. The DEIR's Analysis of Construction-Related Impacts is Not Supported 
by Substantial Evidence 

Construction impacts were discussed in Impact 3.3.4.2 (potential to expose 
people to ground-borne noise, such as through pile-driving) and Impact 3.8.4.4 
(potential to cause a temporary or permanent increase in ambient noise levels). The 
analysis of construction impacts is flawed for several reasons, as discussed in detail 
in the Watry Repol't. 

First, as discussed above with operational impacts, here again the "DEIR fails to 
account for all sensitive receptors, neglecting the impacts to existing receptors on 
the north side of the I-5 freeway (the Double Tree and Crowne Plaza hotels) where 
the Project site is located. Therefore, the DEIR lacks a basis to conclude that it has 
considered construction impacts for all noise-sensitive receptors. "222 

Second , the DEIR does not quantify the type of construction equipment that 
will be used or for what duration. Rather , "the DEIR simply provides a laundry list 
of common construction activities that might be used " for "excavation, grading , 
demolition, drilling, trenching , earth movement, vehicle travel to and from the 
project site, and possibly pile driving. "223 Absent facts and evidence, the conclusion 
that impacts will not be significant is a conclusory statement, a bare assertation, 
and is not supported by the evidence. 224 Moreover, detailed information about 

220 Watry Report , p 6. 
22 1 Watry Report , pp. 6-7. 
222 Watry Report, p. 12. 
223 See DEIR , p. 149; Watry Report, p. 12. 
224 Laur el Heights Improv ement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 

404- 405 ; Concerned Citizen s of 405 Costa Mesa, Inc. v. 32nd Dist. Agri cultural Assn. (1986) 
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construction equipment is available in DEIR Appendix A-Air Quality Worksheets, 
but the City failed to use it. 225 

The DEIR then attempts to justify this lack of analysis by dismissing 
construction impacts as merely "short-term" and "temporary." 226 This approach 
violates CEQA and the plain language of the impact analysis. CEQA does not 
exclude analysis of construction impacts, which are by their nature, temporary. In 
addition, the Project has a six-year construction schedule, which is a significant 
period of time. This approach is also directly contrary to the plain language of the 
Impact 3.8.4.4, which expressly requires an EIR to analyze "temporary or periodic 
increase in ambient noise levels ."227 In this way , the DEIR creates its own "Catch-
22" concluding that the required analysis of temporary impacts is not required, 
because they will be temporary. 

Although impacts from construction noise are likely to significant, the DEIR 
does not include any feasible mitigation measures to lessen or avoid these impacts. 
The Watry Report includes several suggested mitigation measures in Appendix B. 
These measures are suggested actions but are not a comprehensive list nor do they 
contain all possible components. The proposed measures should be reviewed , 
analyzed, and expanded upon in a revised and recirculated EIR. These measures 
include limiting construction days and hours; implementing noise reduction 
measures on construction equipment; notifying the public prior to extreme noise 
events; and drafting and implementing a comprehensive construction noise 
management plan. 228 

For the above-stated reasons, the DEIR's analysis of noise fails to adequately 
disclose, analyze, and mitigate impacts to noise sensitive receptors from the 
Project's construction or operation. The DEIR's findings and conclusions are not 
supported by substantial evidence, thwarting CEQA's informational and procedural 
requirements. The DEIR must be revised and recirculated consistent with the 
comments and the Watry Report. 

42 Cal.3d 929, 935; People v. County of Kern (1974) 39 Cal.App.3d 830, 841-842; Topanga Assn. 
for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506 , 515. 

22s Watr y Report , p. 12. 
226 Watry Report , pp . 12-13; DEIR , p. 146, 149. 
227 DEIR , p. 149. 
22s Watry Report, pp. 15-17. 
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G. The DEIR Fails to Disclose, Analyze, and Mitigate the Project's 
Impacts to Transportation and Circulation 

The DEIR fails to properly disclose, analyze, and mitigate the Project's 
impacts to transportation and circulation (collectively, "transportation"). The DEIR 
must be revised and recirculated to correct these deficiencies. 

In the DEIR the City acknowledges significant traffic impacts to ten 
signalized intersection as a result of the Project's operations. 229 The DEIR then 
present the "mitigation program for the project" which includes three major 
components: implementation of a "Transportation Demand Management (TDM) 
program" for the project site to promote peak period trip reduction, "Transportation 
Systems Management (TSM) improvements" and "specific intersection 
improvements", including physical mitigations and signal phasing enhancements. 230 

As described below, this proposed "mitigation plan" violates CEQA for a number of 
reasons. 

i. The DEIR Fails to Adequately Identify and Define the Mitigation 
Measures 

The DEIR fails to clearly identify and define the applicable mitigation 
measures for transportation impacts. This lack of clarity violates CEQA's 
information and disclosure requirements. 231 

Under the section "mitigation of potential impacts" for Impact 3.11.4.1 
discussed above, the DEIR lists certain actions. However, unlike the mitigation 
measures articulated in the DEIR concerning air quality, these actions are not 
assigned numbers (i.e., MM-1 et seq.) There is no explanation given for this internal 
inconsistency. Furthermore, Table 3: Summary of Impacts, lists these actions but 
also without numbering them, and refers to them collectively as a "mitigation 
program." 232 This language and internal inconsistency lends itself to the conclusion 
that the actions are not mitigation measures as defined under CEQA, but rather 
Project features. 

229 DEIR, p. 198. 
23° DEIR, p. 198. 
231 CEQA Guidelines,§ 15121 (an EIR is an informational document); 15140 (EIR must be written in 

plain language); Pub. Resources Code , § 21061 (purpose of an EIR is to inform the public of 
significant impacts and mitigation measures). 

232 DEIR , pp . 28-29. 
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The distinction between project features and mitigation measures is critical 
under CEQA. As discussed above, the courts have imposed several parameters for 
the adequacy of mitigation measures. No such parameters apply to project 
"features. " 

The courts have invalidated EIRs for improperly "compressing" the analysis 
of a project feature and mitigation measures. In Lotus v. Department of 
Transportation (2014) 223 Cal.App.4th 645, 655-656 , the Court invalidated an EIR 
promulgated by Caltrans where mitigation measures to protect redwood trees 
during highway construction were improperly characterized as project features, and 
thus were not subject to the parameters stated above. The court stated: 

Caltrans [compounds it errors by] incorporating the proposed mitigation 
measures into its description of the project and then concluding that any 
potential impacts from the project will be less than significant. As the trial 
court held, the "avoidance, minimization and/or mitigation measures," as 
they are characterized in the EIR , are not "part of the project. " They are 
mitigation measures designed to reduce or eliminate [adverse environmental 
impacts]. By compressing the analysis of impacts and mitigation measures 
into a single issue, the EIR disregards the requirements of CEQA. 233 

That an EIR contains such a "structural deficiency " is particularly 
impermissible when the agency is made aware of the issue during the public review 
and comment period.234 

The DEIR improperly compresses its analysis of Project features with 
enforceable mitigation measures. A revised DEIR must clearly identify and define 
which (if any) mitigation measures apply to this impact. 

233 Lotu s u. Department of Transportation (2014) 223 Cal.App.4th 645, 655-656. 
234 Lotus u. Department of Transportation (2014) 223 Cal.App.4th 645 , 657. 
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ii . Th e "Traffic Demand Managem ent Plan" is Not Supported by 
substantial evidence and is Vague, Unenforceable, and of Uncertain 
Efficacy 

Assuming the "mitigation program" contain mitigation measures within the 
meaning of CEQA, they are vague, unenforceable, and of uncertain efficacy. The 
DEIR must correct these errors in a revised and recirculated EIR. 

The Traffic Demand Management Plan ("TDM") presented in the DEIR 
includes "a set of strategies proposed for the project designed to reduce peak hour 
vehicular traffic to and from the project site" that are "subject to review and 
approval by the City". These strategies "could include, but are not necessarily 
limited to" Transportation Information Center, Educational Programs, Project 
Design Features to Promote Bicycling and Walking and a few more "strategies". 235 

The City then argues that the TDM is assumed to achieve 10% trip reduction, 
providing the following explanation: 

"At places that had the most comprehensive programs, including both 
economic incentives (e.g., transit passes) and support services, the programs 
resulted in an average 24% reduction in commuter vehicles. Thus, as an 
achievable but conservative estimate, an overall TDM trip reduction credit of 
ten percent was assumed on the retail portion of the project" 236 

This conclusion violates CEQA and is not supported by substantial evidence 
for a number of reasons. 

First, as Smith Engineering notes, "[t]he TDM measures as proposed in the 
DEIR are vaguely described and lack any performance standard or enforcement 
measure to guarantee they will be effective in reducing vehicle trips." This violates 
CEQA: CEQA prohibit publics agencies from relying on mitigation measures of 
uncertain efficacy or feasibility. 237 "[m]itigation measures must be fully enforceable 
through permit conditions, agreements , or other legally binding instruments. "238 

Mitigation measures that are vague or so undefined that it is impossible to evaluate 

235 DEIR , pp. 198-200. 
236 DEIR , p. 200. 
237 King s County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 727 (finding 
groundwat er purcha se agr eem ent inad equate mitigation measur e becau se no record evidence existed 
that replacement water was available) . 
238 CEQA Guid elin es, § 15126.4(a)(2). 
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their effectiveness are legally inadequate. 239 This is exactly the case with the 
proposed TDM. 

It should be noted here that according to the DEIR "A formal TDM Program 
would be submitted for the approval of the City Director of Public Works prior to 
issuance of the Certificate of Occupancy for the retail portion of the project "240 That 
means that the program is improperly deferred until after the project is built. Under 
CEQA, the lead agency may not defer the formulation of mitigation measures until 
a future time, unless the EIR also specifies the specific performance standards 
capable of mitigating the project's impacts to a less than significant level.241 This 
was not done here. 

Second, the effectiveness of this measure is not supported by substantial 
evidence. Just because the DEIR assumes a lower reduction percentage than the 
"most comprehensive" TDMs there are, does not make the assumption of 10% 
reduction "conservative" or supported by the evidence in any way. 

Moreover, as the Smith Engineering Report explains, because the site 
already has what the DEIR labels as a "TDM program" that operates shuttles 
bringing consumers to the site, one way the DEIR could support its assumption on 
TDM effectiveness is by showing the data on the existing TDM effectiveness. The 
DEIR failed to do so: 

(The DEIR) "should compare existing traffic counts at all the access/egress 
points to their theoretical traffic generation for the existing facility estimated 
per the accepted rates provided in The Institute of Transportation Engineers 
(ITE) Trip Generation, 10th Edition. Such a comparison can show how 
effective the existing TDM program on the site is and can support claims for 
potential future reduction. This was not done." 242 

Not only is the 10% reduction assumption not supported by the evidence, it is 
contradicted by the evidence. As the Smith Engineering Report explains, this 
assumption "ignores the fact that travelers to the specific uses proposed in the 

239 San Franciscans for Reasonable Growth v. City & County of San Francisco (1984) 151 Cal.App.3d 
61,79. 
240 DEIR , p. 196. 
241 Endangered Habitats League v. County of Orange (2005) 131 Cal.App.4th 777, 793-94; Defend the 
Bay v. City of Irvine (2004) 119 Cal.App.4th 1261, 1275. 
242 Smith Engineering Report , p. 2. 
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Project are generally non-responsive to TDM initiatives due to the sporadic nature 
of their trips." 243 As the Report explains, TDM measures primarily affect travel by 
employees on such projects. However, employee trips comprise a small component of 
total trips and are usually conducted in the off-peak hours, thus the impacts from 
TDM measures used by employees would be minimal. 244 

The DEIR must be revised to include a TDM plan that supports its reduction 
assumptions with substantial evidence, and that includes binding, measurable and 
enforceable measures. 

m. The "Transportation Systems Management (TSM) improvement" plan 
effectiveness and funding are not supported by substantial evidence and 
is Vague, Unenforceable, and of Uncertain Efficacy 

The "Transportation Systems Management (TSM)" improvements proposed 
in the DEIR include three measures: Signal Controller Upgrades, CCTV Cameras 
and System Loops, which the DEIR claims were "shown to increase the efficiency of 
traffic signals and result in capacity increases of 7 to 20% along coordinated 
corridors." Here, again, the City argues that it is making a "conservative" 
assumption by determining that "TSM improvements could improve traffic 
operations and increase intersection capacity by approximately seven percent along 
a corridor." 245 

This proposed "mitigation measure" violates CEQA for a number of reasons: 
First, like the TDM plan, it is vague, unenforceable and lacks specific enforcement 
measures. 

Second, like with the TDM plan, the assumptions behind its effectiveness are 
not supported by the evidence. As the Smith Engineering Report explains, "the 
DEIR fails to establish any direct link between TSM actions and increased capacity 
at the specific 12 intersections where significant traffic impacts have been 
identified. Hence, the subject intersections cannot be assumed to have been 
mitigated by a generalized TSM program." 246 Just because the DEIR assumes a 

243 Smith Engineering Report, p . 2. 
244 Smith Engineering Report , p. 2. 
245 DEIR , p. 201. 
246 Smith Engineering Report , p. 3. 
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relatively low percentage of capacity increase does not support the conclusion that 
this increase, or any increase at all, will be achieved. 

Third, the City's assumptions regarding the effectiveness of the TSM 
improvements rely on measures that are not (and cannot) be part of the DEIR and 
the Project's conditions: The DEIR attributes 7% capacity increase to TSM 
improvements. This is based, as stated explicitly by the DEIR, "on the traffic signals 
in the study area boundaries and along the key corridors serving the study area" 
only. 247 However, Smith Engineering reviewed the TIA, which is supposed to 
support this assumed capacity increase with evidence, and found that the TIA in 
fact analyzed the capacity increase that will be achieved by a city-wide TSM plan. 248 

Thus, the DEIR assumptions regarding the capacity increase are not supported by 
the evidence provided in the TIA. 

Finally, the City failed to show that funding for the project will be available 
and require any kind of commitment from the Applicant, thus failing to show it is 
feasible. Regarding the cost and funding of the TSM measures, that DEIR vaguely 
states the following: 

TSM contributions by the project would help pay for traffic signal system 
enhancements in the study area. The City should consider a program that 
allows a Traffic Impact Fee to be paid by new development to pay for TSM 
improvements in the short-term and new access routes to/from the study area 
in the long-term.249 

This vague statement says nothing about the projected cost of the TSM 
measures and fails to require any commitment from the applicant to cover it. 
Moreover, Smith Engineering 's review of the TIA found that in fact such funding is 
not guaranteed in any way. As the Smith Engineering Report explains, the DEIR 
Appendix 2 proposes that the cost will be shared between the Project and the 18 
other development projects assumed to be in place in the 2025 scenario. This means 
the 18 other projects would be responsible for about half the cost. This, however , 
also means that there is not guarantee that funding will be even available: 

247 DEIR , p. 201. 
248 Smith Engineering Report , p. 3. 
249 DEIR , p. 196. 
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One problem with this is that few of the 18 other projects are of a scale such 
that they are likely to be found to have traffic impacts under the City's 
criteria. If they are not found to have impact , they cannot be assessed 
mitigation fees. Appendix 2 also suggests that the City adopt a Traffic 
Impact Fee based on a uniform rate per pm peak hour trip generated. The 
problem with this is that unless the fee program is already established and 
provides a clear funding mechanism to implement specific improvements in a 
timely way, the project's impacts cannot be said to be mitigated. 250 

The DEIR must be revised to include a TSM plan that supports its reduction 
assumptions with substantial evidence, and to show funding for the plan is 
available and binding on the Applicant. 

w. The proposed specific intersection improvements measure is not 
Feasible and Violates CEQA 

Under the headline "Potential Physical Improvement Measures " the DEIR 
states that "[t]he following is a description of the feasible proposed inter sect ion 
mitigation measures ",251 and follows with proposed physical improvements in four 
intersection which, according to the DEIR , will remain impacted even after the 
implementation of the TDM and TSM measures. Despite the fact the DEIR 
explicitly calls these measures "feas ible ", the text of the proposed improvements 
itself includes the following statement with regard to each proposed improvement: 

Should this improvement be determined infeasible during the design process, 
the imp act at the intersection would remain and be considered significant 
and unavoidable.252 

Th e same state ment is repeated further along in the DEIR, concluding that 
"if the specific physical intersection improvements are determined to be infeasible 
during the design process" four study intersections would remain significantly 
impact ed after mitigation. 253 This conclusion violates CEQA. 

250 Smith Engineering Report, p. 4. 
25 1 DEIR, pp. 202-203. Emphasis added. 
252 DEIR, pp. 202-203. 
253 DEIR p. 204. 
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CEQA requires that an EIR will include feasible and enforceable 
mitigation. 254 For one thing, it means the City must do the work required to 

-t~ot6u.ghly evaluate the feasibility of a µiitigation measure and any issues that may 
hirider its application. Here, as the Smith Engineering Report states, the measures 
are des~ribe'd "at"t9nceptual level" ~nly and no real _work was done to assess their 
feasibility. Only if, ii"fter.taking all the necessary steps, the city determines no 
feasible measure exists, _ it may adopt a statement of overriding consideration. As 
currently proposed, this -measure violate CEQA. 

· H. The Draft EIR Fails to Analyze a Reasonable Range of 
Alternatives 

The failure to analyze any alternatives that would avoid or substantially 
lessen the Project's environmental effects to air quality, GHG, and transportation 
and its selection of Alternative 2 as the "environmentally superior alternative" is 
not supported by substantial evidence. The Draft EIR must be revised and 
recirculated, with an analysis of a reasonable range of alternatives. 255 

One of the most substantive aspects of CEQA is section 21002 of the statute, 
which forbids agencies from approving projects with significant adverse impacts 
when feasible alternatives can substantially lessen or avoid such impacts. 256 The 
statute states, "[t]he purpose of an [EIR] is to identify the significant effects of a 
project, to identify alternatives to the project, and to indicate the way in which those 
effects can be mitigated or avoided." 257 Therefore, the Draft EIR must consider a 
"reasonable range" of alternatives, "which would feasibly attain most of the basic 
objectives of the project but would avoid or substantially lessen any of the 

254 CEQA Guidelines , § 15126.4. 
255 See generally , Pub. Resources Code,§§ 21002 ; 21002.1; CEQA Guidelines , § 15126.6. 
256 Sierra Club v. Gilroy City Council (1990) 222 Cal.App.3d 30, 41; Citizens for Quality Growth v. 
City of Mount Shasta (1988) 198 Cal.App.3d 433, 440-41; Kings County Farm Bureau v. City of 
Hanford (1990) 221 Cal.App.3d 692, 711, 730-31; Pub. Resources Code, § 21081. 
257 Pub. Resources Code, § 21002.l(a) (emphasis added); see also Pub. Resources Code, §§ 21002 
(CEQA's substantive mandate includ es an analysis of alternati ves that ar e capable of avoiding or 
les sening impacts) ; 21061 (purpo se of an EIR is provide public agencie s and th e public with "detailed 
information about th e proj ect' s effects ," "to list ways in which [the se effects] might be minimized ;" 
and to provid e "alternati ves to such a project "); CEQA Guideline s, § 15126.6(a) (requir ement s of an 
alt ernativ es analysis). 
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significant effects of the project." 258 An inadequate alternatives analysis can 
invalidate an EIR.259 

The Draft EIR acknowledges that the Project will result in significant and 
unavoidable impacts to air quality , GHG, and transportation. Yet, every single 
proposed alternative would have the same (or greater) impacts as the proposed 
Project with regard to these impact areas. 260 A "reasonable range" of alternatives 
must include an alternative, such as a "reduced project " alternative, which would 
lessen or avoid these impacts. 

Aside from the mandatory "No Project" alternative , the Draft EIR describes 
two alternatives. The first alternative is the "Residential Development Alternative 
(Area 1). This alternative would involve the construction of a residential 
development within the northeastern portion of Area 1 where one of the hotels is 
proposed. The residential development would consist of six levels with 96 market 
rate units." 261 DEIR, Table 5-1 compares this alternative's impacts to the project. In 
all impact areas, this alternative would have the "same" or "greater than" project 
impacts. 262 

The second alternative is the "Institutional/Office Use Alternative (Area 3). 
This alternative would involve the construction of a 70,000 square-foot, four-level 
office building. The precise occupancy is not known though it could be general office 
or an institutional use." 263 This office building would be located on Area 3, Pad 5, 
where the Project currently places restaurants. 264 The DEIR states this alternative 
"would result in similar impacts on the environment than the proposed project for 
all resource areas considered in the analysis." 265 Confusingly, Table 5-1 then 
indicates that this alternative would have less impacts to aesthetics than the 

25s CEQA Guidelines, § 15126.6(a) (emphasis added); 
259 Banning Ranch Conservancy v. City of Newport Beach (2017) 2 Cal.5th 918, 937 ("the EIR did not 
meaningfully address feasible alternatives or mitigation measures ... [and] the decision to forego 
discussion of these topics cannot be considered reasonable."); id. at p. 942 (finding the lead agency 
abused it s discretion when it certified an inadequat e EIR); Washoe Meadows Community v. 
Departm ent of Parks and Recreation (2017) 17 Cal.App.5th 277, 287. 
26° Draft EIR, p. 228 (Tabl e 5-1, Comparison of Project Alternative Impacts to Project Impacts). 
261 DEIR , p. 239. 
262 DEIR , pp. 246-247 (Table 5-1). 
263 DEIR, p. 245. 
264 DEIR , p. 244. 
265 DEIR , p. 245 (emphasis added). 
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Project. Thus, the DEIR designates Alternative 2 as the "environmentally superior 
alternative." 266 

This conclusion is not supported by substantial evidence. The discussion of 
Alternative 2's aesthetic impacts contains no facts, evidence or analysis supporting 
the City's conclusion that substituting several restaurants on Pad 5 in Area 3 with 
relatively tall office building would lessen aesthetic impacts. 267 Furthermore, the 
DEIR does identify significant and unavoidable impacts to GHG, air quality, and 
transportation. This "environmentally superior alternative" would therefore have 
the same impacts as the Project with regard to those impact areas. 

Under similar circumstances, courts have invalidated EIRs. In Cleveland 
National Forest Foundation v. San Diego Association of Governments (2017) 17 
Cal.App.5th 413 ("CNFF'?, the EIR identified a significant impact to GHG from 
mobile sources. The court stated that the EIR was "deficient because it does not 
discuss an alternative which could significantly reduce total vehicle miles traveled" 
and therefore reduce GHG. 268 The EIR even included two "transit-oriented" 
alternatives. Even so, the EIR was inadequate because there was no substantial 
evidence that GHG reductions were achievable under either alternative. 269 Here, 
the Project's Draft EIR is even more deficient than in CNFF, as this Draft EIR does 
not include a single alternative which even purports to reduce the identified 
significant impacts to GHG, air quality, or transportation. 

The Draft EIR fails to analyze a single alternative that would avoid or lessen 
the significant impacts to GHG, air quality, and transportation, and its selection of 
Alternative 2 as the "environmentally superior alternative" is not supported by 
substantial evidence . The Draft EIR must be revised, recirculated and include an 
analysis of a reasonable range of alternatives.27o 

266 DEIR, p. 246. 
267 DEIR , p. 244 . 
268 Cleveland National Forest Foundation v. San Diego Assn. of Governments (2017) 17 Cal.App.5th 
413, 436. 
269 Cleveland National Forest Foundation v. San Diego Assn. of Governments (2017) 17 Cal.App.5th 
413, 436. 
270 See generally, Pub. Resourc es Code,§§ 21002; 21002.1; CEQA Guidelines,§ 15126.6. 

4571-00Gj 



( ) 

May 10, 2019 
Pag e 57 

IV. CONCLUSION 

An EIR "protects not only the environment but also informed self­
government " by informing the public and its responsible officials of the 
environmental consequences of government decisions before they are made.271 The 
DEIR fails to fulfill CEQA's informational and procedural requirements, in multiple 
ways, across a long list of impact areas. As such, the extent of the Project's adverse 
environmental impacts is hidden from public view. Nor can the City rely on the 
document to determin e if the Project 's benefits outweigh its environmental impacts, 
if those impacts have been lessened or avoided to the extent feasible, and if there is 
an environmentally-superior alternative which could be adopted that fulfills the 
Project's objectives. The DEIR must be revised and recirculated , consistent with 
CEQA's Legislativ e intent and substantive requirements. 

Thank you for considering our comments. 

Sincerely , 

Sara Dudley 

SFD:ljl 

cc: Lena Shumway , City Clerk, lshumway @ci.commerce.ca.us 

271 Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 564; see also e.g., Pub. 
Resourc es Code, § 21061 ("The purpose of a n [EIR] is to pr ovide public agenci es and the public in 
genera l with detailed inform atio n about the effect which a proposed project is likely to have on the 
environment ; to list ways in which in the significant effects of such a project might be minimi zed; 
and to indicate alternatives to such a pr oject.") 

) 4571-0 0Gj 




