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BY E-MAIL AND HAND DELIVERY
May 21, 2019

Members of the Planning Commission
City of Chuta Vista

¢/o Stann Donn, ProjectManager
Development Services Department
Public Services Building

Chula Vista Civic Center

276 Fourth-Avenue

Chula Vista CA 91910
sdonn@chulavistaca.gov

RE: '~ Otay Ranch Planning Area 12 Project— Consideration of Addendum
~ (I$17-0005) to Final Environmental Impact Report (FEIR) 02-04;
“Consideration of an amendment to the the Otay Ranch Freeway
. CommerclalGDP (MPA17-0012), SPA Plan (MPA17-0011) and
associated regulatorydocuments

Dear Members of the Planning Commission and Mr. Donn;

| am writing-on behalf ofthe Supporters’ Alliance for Environmenta
Responsibility (*SAFER’) and its members fiving in and around the City of Chula Vista
(“SAFER") concerningthe Otay Ranch Planning Area 12 Project,and the Third
Addendum to the Final Environmental Impact Report for the Otay Ranch Freeway
Commercial Sectiona Planning Area (SPA)Plan Planning Area 12 (EIR-02-04 / SCH
#1989010154). The City of Chula Vista has received an application (entitied Otay
Ranch Planning Area 12 Progct) for the development of 300 residential units to the
northeastern portion of Planning Area 12, which is also referred to as Freeway
Commercial North (FC-2) ("Project’). The matter is scheduled to be considered by the
Planning Commission on May 22, 2019.

The City ofChula Vista (*City”) is proposing to approve the Projectwithout review
under the California Environmertal Quality Act (“CEQA”), Pub. Res. Code section
21000, etseq. basedon the assertion that the Project is consistent with the previously
certified 2003 Final Environmental Impact Report forthe Otay Ranch Freeway
Commercial Sectional Planning Area (SPA)Plan Planning Area 12 (EIR-02-04 / SCH
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#1989010154) (“2003SPA EIR” or “2003 EIR"). The City contends that under CEQA
Guidelines sections 15162 and 15164, no further environmental reviewis required.
Instead, the City relies on a brief addendum prepared for the Project, entitled “Third
Addendum to EIR Otay Ranch Freeway Commercial Sectional Planning Area (SPA)
Plan Planning Area 12" (“Third Addendum”).

A. LEGAL STANDARD

CEQA contains a strong presumption in favorof requiring a lead agency to
preparean EIR. This presumptionis reflectedin the fair argument standard. Under that
standard a fead agency must preparean EIR whenever substantia evidence in the
whole recordbeforethe agency supports a far argument that a projectmay have a
significant effecton the environment (Pub. Res. Code§ 21082.2; LaureiHeights
Improvementssin v. Regent sof the Universityof Californi§t993) (“Laurel Heights II")
6 Cal. 4th 1112 , 1123; No O, /nc v. CityofLos Angeles(1974) 13 Cal.3d 68, 75, 82,
Quat BotanicalGardensv. Cityof Encinita$1994) 29 Cal.App.4th 1597, 1602.)

The City relies on CEQA Guidelines§§ 15162 and 15164 to claim that no CEQA
reviewis required. The court of appeal recentlystated, “The addendum is the other
side of the coin fromthe supplement to an EIR. This section provides an interpretation
with a label and an explanation ofthe kind of document that does not need additional
public review.” Save Our HeritageOrganizatiow. Cityof SanDie go(2018) 28 Cal.
App. 5t 656, 665. “It must be remembered that an addendum is prepaed where '(2)
Only minor technical changes or additions are necessary tomake the EIR under
consideration adequate under CEQA; and (3) The changes tothe EIR made by the
addendumn do notraise important new issues about the significant effects on the
environment.” ( [Guideline] 15164, subd. (a).)” /d. (citing Fundfo Environmental
Defensev. Countyof Orange(1988) 204 Cal.App.3d 1538, 15653) (emphasis added).

Section 15164(a) of the State CEQA Guidelines states that “ihe lead agency or a
responsible agency shall prepare an addendum to a previously certified EIR if some
changes or additions are necessary, but none of the conditions described in Section
15162 calling forpreparaion of a subsequent EIR have occurred.” Pursuant to Section
~ 15162(a) of the State CEQA Guidelines, a subsequent EIR or Negative Declaration is
only required when;

(1) Substantial changes are proposed in the proect which will require major
revisions of the previous EIR or negative declaration due to the invovement of
new significant environmentd effectsor a substantid increase in the severityof
previously identified significant effects

(2 Substantial changes occur with respectto the circumstances under which the
project is undertaken Which will require major revisions of the previous EIR or
Negative Declaration due to the involvement of new significant environmental
effects or a substantial increase in the severity of previously identified significant
effects or
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(3) New informalionof substantial importance, which was not knownand could not
have been known with the exercise of reasonable diligence at the time the
previousEIR was certified as complet or the negatve declarationwas adopted,
shows any of the following:

(A) The project will have one or more significant effects not discussed in the
previous EIR or negative declaration

(B) Significant effects previously examined will be substantially more severe than
shown in the previous EIR;

(C)Mitigation measures or alternatives previously found not to be feasible would,
in fact be feasible and would substantially reduce one or more significant
effects of the project,but the projectproponents decline to adopt the
mitigation measure or alternative;or

(D) Mitigationmeasures or alternatives which are considerably differentfrom
those analyzed in the previcus EIR would substantially reduce one or more
significant effectson the environment, but the projectproponents decline to
adopt the mitigation measure or alternative

B. DISCUSSION

SAFER hereby requests that the City prepare an environmental impact report
(“EIR") to analyze the significant environmentalimpacts of the Projectand to propose all
feasiblemitigation measures and alternatves to reduce those impacts. The City may
not rely on the 2003 SPA EIR for several reasons, including but notlimited to the
following:

1. The proposedProjectis an entirely different projectfromthe one that was
analyzedinthe 2003 E/IR. The 2003 SPAEIR did not analyze this residential
Projectatallif did noteven contemplateit In fact,the 2003 SPA EIR’s
analysis was limited to "freeway-orientedcommercial uses that are
anticipated to occur within Planning Area 12 FC Site” and that °[nJo
residentiabrindustrialuses are proposedinPlanningArea 12" 2003
SPA EIR, p. 2-1 (emphasis added). A prior CEQA document may only be
used for a laterprojectthat is “essentially the same projed” as was analyzed
in the prior document. Sierra Clubv. Countyof Sonoma (1992) 6 Cal App.4th
1307, 1320; AmericanCanyon Communityv. American Canyon(2006) 145
Cal.App.4th 1062, Addenda are limited to minor modificatiors to previously
approved projeds. This is not a minor modification or technical change - it is
an entirely new projectthat raises important new issues about the significant
effectson the envirorment. The2003 SPA EIR did not analyze the Projectat
all, and thus itdid not consider any impacts fron the residential uses
associatedwih the Project The Third Addendum even admits that “the
proposed modification represents new infomation that was not available at
the time thatthe FEIR was certified.” p. 4. The court of appeal has held that
even an increase in size from 75 feetto 90 feet for a building is a substartial
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change to a projectrequiring a supplemental EIR and not suitable for an
addendum, VenturaFoothilNeighbor%. Cty. of Ventur22014)232 Cal.
App. 4th 428, 436. Here the difference is much more drasticand a
supplemental EIR s required.

The Projectwil have significant environmental impacts thatwere not
analyzed in the 2003 SPA EIR. Forexample, the Projectwill have likely
significantair quality impacts fromdiesel trucks and other sources. The
Projectdescribedunder the 2003 EIR alreadyhad both signif icant
construction and operalional air quality impacts. These impacts must be
analyzed under the Office of Environmental Health Hazard Assessment
(“OEHHA") guidelines, which have been updated since the 2003 SPA EIR.
The Third Addendum does not contain its own air quality analysis. Nor does
it analyze the potential impacts associated with indoor air quality atthe
Project.

The Projectwill certainly increase public service impactssuch as police, fire
proteclon and emergency medical services to levels abovethose required for
the commercial projectanalyzed in the 2003 EIR. The Third Addendum
seems to acknowledgethese impactsand to mitigate $hem refes on the
Publc Facilities Finance Plan (“PFFP”) that was prepared pursuant to the
2003 EIR. However, the Third Addendum contains no analysis of the PFFP,
merely saying that it mustbe modified at some unknown future date This
lack of analysfs and appropriate mitigationis notproper. There mustbe a
supplemental EIR to analyze and mitigate these impacts

The Projectwil have significant biological impacts based on changed
circumstances since 2003. The 2003 SPA EIR identfied northern harrier at
theProje csitebased on 2002 surveys [t identified habitatfornorthern
harrier and burrowingowls at the Projectsite No mentionis made of these
species in the Third Addendum. Obviously, animals move and migrate While
certain species may not have been on the site in 2003, they may well be there
now. No supplemental biological assessmentwas prepared forthe Third
Addendurn, nor was one prepared forthe First and Second Addendums.
Furthemmore, this Prejectincludes proposed modifications that would increase
the maximum building height to 84 feetand 8 inches above-grade. The City
has not conducted any analysis of potential bird collisions and kils that would
resultfrom this change.

There are many mitigaton measures that are now feasible that were not

feasible or did not exist in 2003. Forexample, the 2003 SPA EIR concluded

that the projectwould have significant unmitigated air pollution impacts The
Project could offsetits air pollution and greenhouse gas emissions in part by
installing solar photovaltaic panels, using only Ties 4 construction equipment,
operating only 2010 or better diesel trucks, using only electdiied forkiifts and
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retatedequipment, and many other measures that were not feasible in 2003
For example, Tier 4 conslructionequipment was not available until 2015, and
fs not required forthe Project. A new EIR is requiredto analyze these
measures Also, greenhouse gas mitigation measures are now feasiblethat
were not feasible in 2003, such as electricvehicles, electric forklifts, solar
panels, and other measures.

While CEQA allows an addendum to an EIR, it does not have any provision
allowing an addendum to an addendum to an addendum. Even f this were
allowed, the cumrent Third Addendum increases the number of residential
units by 300 overthe levelin the prioraddenda. This s a significant change
thatmust be analyzedin a supplemental EIR.

For the above and otherreasons, the City must preparean EiR 1o analyze and
mitigate the impacts of the Project The City may not rely on the 16-year old 2003 SPA

ER.

Sincerely,

Douglas Chermak





