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City Planning Department NOV 28 2018
City of Los Angeles
C/o Appeals Clerk CITY PLANNING

Mazrvin Braude Constituent Service Center VALLEY PUBLIC COUNTER

6262 Van Nuys Boulevard, Suite 251
Van Nuys, CA 91401

Re: Justification for Appeal to the City of Los Angeles Planning
Commission of the November 16, 2018 Advisory Agency’s
Determination in Case No. VI'T- 74197: ENV-2016-1951-EIR; CPC-
2016-1950-TDR-SPR.

Dear Honorable Planning Commissioners:

On behalf of Coalition for Responsible Equitable Economic Development
(“CREED LA”),! we are writing to appeal the Advisory Agency (“Agency”) approval
of a Vesting Tentative Tract Map (“VTT") and the adoption of the Environmental
Impact Report (“"EIR”) prepared for the 8th & Figueroa Project (VI'T-7497; ENV-
2016-1951-EIR; CPC-2016-1950-TDR-SPR) (“Project), proposed by MFA 8th &
Figueroa LLC (“Applicant”™).

The Project is located at 44 South Figueroa Street, 732-756 South Figueroa
Street, and 829 West 8th Street and proposes to develop a mixed-use project on a
50,335-square-foot site (1.16 gross acres or 1.07 net acres). The Project includes up
to 438 residential units, up to 7,500 square feet of commercial retail and restaurant
uses, and 522 vehicle parking spaces. The proposed uses would be located within a
new 41-story mixed-use building with four subterranean levels. Overall, the new
building would comprise up to 481,753 square feet of floor area.

I CREED LA is an unincorporated association of individuals and labor organizations that may be
adversely affected by the potential public and worker health and safety hazards, and the

environmental and public service impacts of the Project.
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We submitted comments on the Project on June 11, 2018 and responses to
the Final EIR on October 24, 2018, urging the City of Los Angeles (“*City”) to deny
all discretionary approvals requested by the Applicant for the Project.

Pursuant to the appeal procedures, we have attached the Appeal Application
(form CP-7769) and the original Letter of Determination (“LLOD") and have provided
seven (7) duplicate copies of the complete packet. We have also enclosed a check for
the appeal fee.

The reason for this appeal is that the Agency abused its discretion and
violated the California Environmental Quality Act (‘CEQA”) when it approved the
VTT and adopted the EIR. CEQA requires that an EIR adequately disclose, analyze
and mitigate a project’s significant impacts, and that the EIR’s conclusions are
supported by substantial evidence. As this appeal packet and our previous
comments demonstrate, the Agency’s approval of the VTT and adoption of the EIR
is an abuse of discretion and viclates CEQA because the Project will have (1)
significant, unmitigated air quality impacts from NOx emissions during
construction, (2) significant, unmitigated impacts to public health from exposure to
toxic air contaminants (“TACs”) from the Project’s construction, and (3) energy use
impacts that were not adequately evaluated in the EIR.

Our June 11, 2018 comment letter on the Project? and our October 24, 2018
Final EIR comments3 are attached hereto, and the specific reasons for this appeal
are set forth in detail in these letters and summarized below.

We prepared this appeal letter with the assistance of air quality expert Matt
Hagemann, P.G., C.Hg. and Hadley Nolan of Soil / Water / Air Protection Enterprise
("SWAPE). Their technical comments on the Letter of Determination (“LOD”) are
attached hereto as Exhibit 1 and are fully incorporated herein.*

2 See Exhibit 2: Letter from Tanya A. Gulesserian and Nirit Lotan to Jonathan Chang, City
Planning Associate re: Comments on the Draft Environmental Impact Report —-Fig & 8th Project
(ENV-2016-1951-EIR; CPC-2016-1950-TDR-SPR-MSC; VTT- 74197), June 11, 2018.

4 See Exhibit 3: Letter from Nirit Lotan to Deputy Advisory Agency and Hearing Officer on behalf of
City Planning Commission re: Comments on the Final Environmental Impact Report for the Fig &
8th Project (ENV-2016-1951-EIR; CPC-2016-1950-TDR-SPR-MSC; VTT-7497), October 24, 2018.

4 Se¢ Exhibit 1: Letter from SWAPE to Laura del Castillo re: Response to the Letter of
Determination for the Fig & 8th Project, November 26, 2018 (hereinafter SWAPE comments).
3951-008acp
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(1) The EIR’s Conclusion Regarding Project’s Impacts from NOx is
Not Supported by Substantial Evidence

We previously commented that that the City lacked substantial evidence to
support a finding of overriding considerations for significant and unavoidable
impacts from construction-related NOx emissions, because there were feasible
mitigation measures available to mitigate the impacts. In its response, the City
modified the Final EIR to include a new mitigation measure that limits the number
of daily hauling trips during the grading and excavation period to 135 trips per day.
The City argued that updated air quality analysis showed that implementation of
the new Mitigation Measure (AIR-MM-5) would result in a maximum of 99 pounds
per day of NOx, just under South Coast Air Quality Management District’s
("SCAQMD?”) daily regional construction threshold of 100 pounds per day.

We then demonstrated with substantial evidence, using updated analysis
from SWAPE, that the City’s conclusion that implementation of AIR-MM-5 would
result in a maximum of 99 pounds per day of NOx was not supported by substantial
evidence. SWAPE also demonstrated that the Final EIR’s CalEEMod modeling
showed that the grading and excavation phase will only require 5 pieces of
construction equipment that have a horsepower equal to or greater than 50 hp.
Thus, per Mitigation Measure AIR-MM-1, only those 5 pieces of grading equipment
are required to be recorded in the construction inventory list. Furthermore, AIR-
MM-1 states that only the equipment on the construction inventory list are required
to meet Tier 3 standards. Therefore, only 5 pieces of equipment are expected to be
equipped with Tier 3 engines during Project construction.’

The Agency released the LLOD, which claims that Tier 3 mitigation was
incorrectly applied to only one piece of equipment, slightly adjusting the analysis.
Thus, the LOD finds that rehance on the Final EIR’s air modeling to determine the
Project’s air quality impacts is proper and that after the insignificant change in its
analysis, “regional NOx emissions remain at 99 pounds per day and less than the
SCAQMD significance threshold of 100 pounds per day of NOx during the
grading/excavation phase with a correction on the modeling.”® Therefore, the LOD

5 SWAPE Comments, p. 2.

¢ Letter of Determination, p. 71.
3951-003acp
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concludes that “Project-level impacts with regard to construction air quality would
be less than significant with the implementation of mitigation.””

SWAPE reviewed the LOD and finds that the City still fails to adequately
address the incorrect application of AIR-MM-1. SWAPE explains that the LOD’s
analysis is “insufficient and fails to correct the Project Applicant’s application of
Tier 3 mitigated engines to nearly all pieces of construction equipment.” The LOD’s
removal of Tier 3 mitigation for only one piece of construction equipment “fails to
address the issue that this mitigation was incorrectly applied to over 30 pieces of
equipment.”™ Therefore, the Final EIR’s emissions estimates are still incorrect, as
the estimates are based on a construction fleet equipped with almost entirely Tier 3
engines, which 1s not required under Mitigation Measure AIR-MM-1.

As a result, SWAPE explains that “the Project’s construction emissions
provided within the Final EIR and LOD continue to be incorrect and
underestimated and should not be relied upon to determine Project significance.”10

(2) The Project Will Have Significant Impacts from NOx Emissions
and Additional Mitigation Must be Incorporated

We previously demonstrated that the Project’s mitigated construction-related
NOx emissious exceed the 100 Ibs/day thresholds set forth by the SCAQMD. The
City then released the LOD, concluding that NOx emissions would not exceed
thresholds of significance.

SWAPE reviewed the LOD and found that their previous analysis still
stands, which demonstrated that the Project’s NOx emissions, assuming application
of Tier 3 engines to only the pieces of off-road diesel construction equipment that
meet or exceed 50 hp used during grading and excavation, will exceed significance
thresholds.!! Therefore, SWAPE concludes that “the Project will have significant
NOx tmpacts.”!2 SWAPE also concludes that the City cannot approve the Project
until the Applicant prepares an updated air model that correctly models the

T1d.
$Id., at 3.
9 Id.

10 Id.
id.

12 Id.
3951-008acp
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Project’s mitigated emissions — after the proposed mitigation is correctly applied to
the Project’s fleet of construction equipment — and adds further measures to
mitigate any significant NOx impacts.”13

(3) The City Failed to Properly Analyze the Project’s Impacts on
Public Health

We previously commented that the City failed to conduct a health risk
assessment (“HRA”) to evaluate the Project’s impacts on public health from
exposure to TACs. The City then revised the Final EIR and conducted an HRA,
conclnding that no significant health risk impacts would occur from construction of
the Project. The Final EIR stated explicitly that the HRA did not account for “Age
Sensitivity Factors” (“ASF”) and argued that such factors “would not be applicable
to this HRA as neither the Lead Agency nor SCAQMD have developed
recommendations on whether these factors should be used for CEQA analyses of
potential construction impacts.”14

However, SWAPE explained in responsive comments that ASF are applicable
to the Project and were, in fact, included in SCAQMD guidelines for Risk
Assessment Procedures for Rules 1401, 1401.1 and 212, in order to properly reflect
Office of Environmental Health Hazard Assessment’s {“OEHHA”) updated guidance
on health risk assessments.

The Agency then released the LOD, simply stating that an “HRA was
prepared which confirmed no significant health risk impacts would from TAC
emission occur from construction of the project.”15

SWAPE reviewed the LOD and found that it completely fails to provide a
response to the assertion that the construction HRA prepared for the Project should
have been conducted using ASFs, SWAPE also found that, because of the HRA’s
omission of the ASFs, the City underestimated the construction cancer risks.16
SWAPE further explains that the LOD “continues to rely upon the Final EIR’s
incorrect HRA methodology to conclude that the Project’s health risk impacts would

13 1d.
14 FEIR, Response to Comments, p. I[-43.
15 Letter of Determination, p. 27

16 SWAPE Comments, p. 3.
3961-008acp
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be less thar ........cant.” SWAPE concludes that the LOD’s response is “entirely
inadequate and incorrect” and provides details 1n their comment letter
demonstrating that the omission of ASFs when conducting an HRA is incorrect,
according to both OEHHA and SCAQMD guidance.!?

(4) The Project Will Have Significant Impacts on Public Health

We previously demonstrated in our October 24 comments, using updated
analysis from SWAPE, that the HRA conducted by the City is flawed and that the
excess cancer risks posed to the infant sensitive receptors during Project
construction is approximately 13.3 in one million and that the excess cancer rigk
over the course of congtruction 1s approximately 14.9 in one million. Thus, the
infant and total construction cancer risks exceed the SCAQMD threshold of 10 in
one million.

The City then released the LOD, concluding that the Project’s health risk
impacts would be less than significant. SWAPE reviewed the LOD and found that
their previous analysis still stands, namely that when ASFs are incorporated, the
health risk associated with construction of the proposed Project would pose a
significant health impact to nearby sensitive receptors.”!®

Therefore, SWAPE concludes that “the Project will have significant health
risk immpacts and shouald not be approved until the Applicant prepares a proper HRA
that includes ASFs to adequately evaluate and mitigate the Project’s health risk
impacts.”1®

(5) The City’s CEQA Energy Use Analysis Still Fails to Comply
with the Law, Is Unsupported by Substantial Evidence and
Underestimates the Project’s Impacts from Energy Use

We previously commented that the City’s energy use impact analysis in the
Final EIR failed to comply with the law in several ways as detailed in our attached
comments. Specifically, the City:

17 [d., at 4.
14 1d., at 5.
19 Id,

A961-008acp
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1) Failcu w wwmpare the Project’s energy use to energy use associated with the
existing environmental setting — a parking lot;

2) Failed to compare the Project energy use to the existing baseline and using
CEQA’s thresholds for meuasuring wasteful, uneconomie, inefficient or
unnecessary consumption of energy in Appendix F and to the more recent
threshold set forth in Governor Brown’s Executive Order B-55-18;

3) Failed to comply with CEQA’s requirement to evaluate the environmental
impacts of the project’s projected transportation energy use requirements;

4) Put forth a fatally flawed argument that its proximity to transit necessarily
means some of the transportation energy impact would be mitigated and that
the Project has mitigation measures designed to reduce vehicle trips, but
failed to adequately describe the measures;

5) Failed to evaluate whether renewsble energy resources might be available or
appropriate and should be incorporated into the Project, as required by
CEQA; and

6) Failed to support its conclusions regarding transportation energy use with
substantial evidence.

The City then released the LOD, concluding that operational-related impacts
to energy conservation and infrastructure would be less than significant, and no
mitigation measures would be required. Many of these issues were inadequately
addressed or not addressed at all in the LOD.

For example, the LOD states that the Project's increase in electricity and
natural gas demand would be within the anticipated service capabilities of the
LADWP and the Southern California Gas Company, respectively; that the Project
would comply with 2016 Title 24 standards and applicable 2016 CALGreen
requirements; and that the Project would achieve at least current LEED® Silver
certification.20 Therefore, the LOD concludes that the Project would not cause the
wasteful, inefficient, and unnecessary consumption of energy and would be
consistent with the intent of Appendix F to the CEQA Guidelines. Furthermore, the

20 Letter of Determination, p. 87.
3951-008acp
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VTT and adoption of the EIR violates CEQA and must be overturned. We urge the
City of Los Angeles Planning Commission to grant our appeal and overturn the VTT
approval and EIR certification for the Project. Thank you for your attention to this
important matter.

LWIL AL A UCARL

LEDC:acp
Attachments
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