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February 181 2019 

Via Email and Hand Deliwry (on 2/19/2019) 

Chair Jeffrey Moore 
Honorable Members Planning Commission of Alameda County 
Alameda County 
Public Hearing Room 
224 W. Winton Avenue 
Hayward. CA 94544 
Email: c/o Albert.Lopez@acgov .org (Planning Direct.or); 
Anika.campbell·belton@acgov.orgn (CJerk of the Board) 

Via Email ODly 

Albert Lopez, Planning Director: Albert.Lopez@aca:ov,org 
Rodrigo Orduna, Planner: rodrigo.orduna@acgoy.org 

SO. SAM FRANCISCO OFACE 

601 OATEWAY l!ILVD., SUITI! !COIi 
90. SAN FRANCISCO. CA MOIMl 

TEL: (8$0) SH•1660 
FAX: {UO) He.SOU 

Re: Agenda Item 1.8: Demmt>n Partners. Mitch Mckinzie, Tract Map 
Subdivision (TR-8488) and Site Development Revisw. PLN2018-
000861'1'R·~488 (Village Gnen Mixed·Use Project) 

Dear Chair Moore, Honorable Members of the Planning Commission, M.r. Lopez and 
M.r. Orduna: 

We are writing on behalf of Alameda County Residents for ReeponeibJe 
Development (" Alameda County Residents") regarding the Agenda It.em 1.3: 
Demmon Partners, Mitch Mckinzie, Tract Map Subdivision (TR-8488) and Site 
Development Review, PLN2018·00086!I'R·8488 (Project") and the Village 
Green Mixed·Use Final.Addendum to the 2004 San Lorenzo Village Center 
Specific Plan EIR ("Addendum"), prepa:red pursuant to the California 
Environmental Quality Act ("CEQN'). 1 The Project proposes to construct 163 
rental housing units along with 11,524 equare feet of indoor retail and 660 

1 Pub. R.eeourcee Code,§ 21000 et seq.; 14 Cal Code regs.§§ 15000 et eeq. ("CEQA Guidelines''). 
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eque:re feet of outdoor retail space. The Project sit.e is located on the west side 
of Hesperian Boulevard between Paeeo Grande and Via Mercado in the San 
Lorenzo area of unincorporated Alameda County. 1 The Project is propoBed by 
Demmon Partners/Mit.ch McKinzie (• Applicant•~. Required Project approvals 
include a Tentative Tract Map ("TrM") prepared pursuant to the Subdivision 
Map .Act ("SMA'')B and the County's Subdivision Ordinance;" Site Development 
Review ("SDR,.), pursuant to the Alameda County Code ('"Code"); e.nd approval 
of a CEQA document for the Project.I 

We have reviewed the Addendum; Alameda County Comm.unity Development 
Agency Planning Department Staff Report <Feb. 191 2019) (•Staff Report"); 
February 41 2019 Staff Report (~ebrue.ry 4, 2019 Staff Report"); San Lorenzo 
Village Center Specific Plan ("Specific Plan'~; San I.oremo Village C-ent.er Specific 
Plan EIR ("Specific Plan EIR"); .Alameda County Eden Aree. General Plan (Mar. 
2010) (•General Plann); e.nd the Alameda County Eden Area General Plan EIR 
("General Plan EIR't In addition. these comments were prepared with the 
assistance of air quality expert Kaitlyn Heck of Water Air Protection Enterprise 
("SW APE Report"'). The SW APE Report and curriculum vitae of Ma. Heck ue 
attached hereto ae hhibit A and are fully incorporated by reference. The SWAPE 
Report must be considered part of the Project record, and the County should 
separately respond to the comments in the SWAPE Report. Alameda County 
Residents :reserves the right to submit supplemental comments at any later 
hearings and proceedings related to the Project.• 

Having reviewed the above·cit.ed materials, and related Project documents, 
we have dst.ermined that the Addendum and proposed Project approvals violate 
CEQA, St.ate land uee law, and County Codee. Firet, the Staff Report incorrectly 
:recommends that the Planning Commission approve the Addendum before final 
changes ue made to the Project during SDR review. The St.a:ff Report recommends 
thet the Planning Commission approve the CEQA Addendum at the February 19 

1 Addand.u~ p. 2. 
B Gov. Code. I 86'10 et ■eq. 
~ County Cods. Tills 16, Suhdiriaiom; StaJIReport, p. lS: Addend.um. p. 8. 
11 Addend.um., p. a; Staff Report, pp. 1 ·2. 
8 Gov. Clode § 66009(b); PRC I 21177(&); .BabnllitJJd Citiz8Da Jbr Local Ctmtrol v . .BderaJ1eJd 
t/JaktJrtJli8J.d) (2004) 124 Cal. App. 4th 1184, 1199·1208; BBB Galetti V-zau,a,ds v. Maateny Wamr 
Dist. (1997) 60 Cal App. 4th 1109, 1121. 
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hearing.7 However, the Staff Report explains that the Planning Director will 
consider and approve the Project's SDR permit at a lat.er date. The Planning 
Director has discretion to require changes in the Project before approving an SDR 
permit, 8 including modifications related to environment~! factors such as the 
Project> e "environmental setting" and "environmental significance or limitations." 9 

Modifications to the Project that are made by the Planning Director are subject to 
CEQA review, and may alter the underlying Project description. 10 It would be 
inconsist.ent with, and violate, CEQA if the Planning Commission were to approve 
the Project's CEQA document before the Planning Director's SDR review is 
complete. 

Additionally, the Addendum fails to comply with CEQA in several respects, 
including: (1) failing to adequately disclose and analyze the Project's air quality 
impacts, by using unsubstantiated input parameters used to estimate project 
emissions and by failing to conduct an adequate analysis of the health risks posed 
by the Project's construction and operational emissions;n 2) failing to adequately 
disclose and analyze the proposed Project's greenhouse gas ("GHG"} impacts; 3) 
failing to require all feasible mitigation measures to reduce operational GHG 
emissions to less than significant levels; 4) failing to consider significant new 
information concerning fire risk and safety iasues caused by the Project; and 5) 
proposing to adopt the Addendum before SDR is complete, in reliance on an 
unstable project description. Finally, the Project's proposed TTM fails to comply 
with the SMA because the County is unable to make the required findings 
necessary for approval of the TTM under the SMA. 

The Planning Commission must not take any action to approve the Project at 
this time. Specifically, the Commission may not take any action to approve a CEQA 

7 Staff Report, p. 1. 
8 County Code§ 17.54.260.A;,Alamsda County Planning Department Guid~: Applying for a Site 
Development Review ("SDR Guidi'), e.t .p. 1 (after the hearing, the Planning Director will "make a 
decision to approve, deny or :require changes or conditions in the proposed project"), availebl~ at 
https://www.acgov.org/cda/p)emejng/ordinance/documenta/SDR,ndf 
9 Alameda County Code,§ 17.64.210. 
10 Pub. Res. Code§ 21080(a); SDR Guide, p. 1 (explaining that SDR applications are generally 
subject to CEQA). 
11 See Sierra Club v. County ol Fresno (2018) 6 Cal.5th 502 (CEQA document must provide adequate 
discussion of how project's anticipated air quality effects will adversely affect human health); 
Berkeley Keep Jets Over the Be.y Com. v. Board of Port Cmrs. C2001) 91 Cal.App.4th 1344, 1371. 
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document for the Project until the Project's SDR review is complete. To comply with 
CEQA, the County must also withdraw the Addendum. and prepare and circulat.e a 
legally adequate subsequent environmental impact report ("Eilr) for public 
comment which fully discloses, analyze, and mitigates the Project's potentially 
significant air quality impacts, health riek, and GHG impact&. Finally, the County 
must defer any decisions related to the Project's other approvals until it cireulatea a 
subsequent EIR for public review and comment that ene.blee the County to make 
the required findings under the SMA and County Codes that the Project complies 
with State and local law. 

L STATEMENT OP INT.EB.EST 

Alameda County Resident& ia an unincorporat.ed association of individuals 
and labor organizations that may be adversely affected by the potential public 
impact& associated with Project development. Alameda County Residents includes: 
the lnt.erna.tional Brotherhood of Electrical Worbre Local 595; Plumbers & 
St.eamfitters Local 342; Sheet Metal Workers Local 104; Sprinkler Fitten Local 488 
and their members and their families; and other individuals that live and/or work 
in Alameda County. including San I.menzo resident Jamee Correa. 

Individual members of Alameda County Resident&, including Mr. Correa and 
the afliliated labor organizations live, work. recreat.e and raise their farnrnes in the 
County of Alameda., including the uninrorporated area of San Lmenzo. These 
members would be directly affected by the Project's environmental and health and 
safety impecte. Individual members may also work on the Project itself . 
.Accardingly, they will be first in line to be exposed to any health and eafety hazards 
that enat onsit.e. Aiamsda County Residents has a. strong interest in enforcing the 
State's environmente.l lawe that encourage sustainable development and ensure a 
ea:fe working environment for ite members. Environmentally detrimental projects 
can jeoperdim future jobs by ca.using building morat.oriums or restrictions, making 
it more difficult and more expensive for businees and industry t.o expand in the 
region, and making it Jese desirable for businesses to loce.1.e and people t.o live there. 

-H 'rG-OOGj 
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Il. THE PLANNING COMMISSION MAY NOT APPROVE A CEQA 
DOCUMENT FOR THE PROJECT UNTil, BITE DEVELOPMENT 
REVIEW IS COMPLETE 

CEQA req\lll'8s that the environmental review document prepared for a 
project consider the "whole of en action.n1.2 This includes all discretionary approvals 
and phases of a project that are reasonably foreseeable. 18 In order to adopt a CEQA 
addendum, as propoaed in the Smff Report, the decision me.king body of the lead 
agency must make findings, supported by substantial evidence in the record, that 
none of the conditions described in Guidelines Sectinn 15162 calling fur preparation 
of a subsequent EIR have occurred, including substantial changes in the project, 
changed circumstances, or new information related t.o the project's environmental 
effects, alternatives, or mitigation measures. 14 In order to adopt any other kind of 
CEQA document, the decision making body must make similar findings, supported 
by substantial evidence, certifymg that the CEQA document analyzes the "whole of 
the project" and has otherwise been completed in compliance with CEQA.18 

The Commisaion cannot make the requisite CEQA findings t.o approve the 
Addendum (or any other CEQA document for the Project) at this time because the 
Project's SDR review has not been completed. Ae explained below, SDR review may 
result in changes and modifications to the Project which alter the Project 
description or cause new and eigni.fi.cant environmental effects which are not 
addressed in the current Addendum and must be analyzed pursuant t.o CEQA 
before any CEQA document can be approved by the Commission. The Commission 
therefore lacks substantial evidence in the record before it to find that the CEQA 
Addendum complies with CEQA. The Commission must defer any proposed 
approval the Project's CEQA document until SDR revisw is complete. 

1.2 14 CCR§ ll'i378(a); Habitat ct WatenihfJd G!tntahra v. City of Santa Cru•C2018) 218 Cal.App.4th 
1277, 1297. 
1.8 Id; Pub. Ree. Code§§ 21080(&); 21085(c) ("Project" includes "aciivity that in'VD1ve6 the ieeuam:e to 
a person of a lease, permit, license, certificate, or other entitlement fur use by one or more public 
egell!)ies"); 14 CCR§ lli378(a)(3). 
14 14 CCR § 15164(e); 14 CCR§ 16162(a). 
15 See e.g. 14 CCR § 1509o(a)Cfi.ndmp fur EIR certi6.c1ttion). 

4471MM15j 
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The Project requires three diacretionary approvals from the County in order 
to proceed - a TTM, SDR, and approval of e. CEQA document.I& Because SDR is one 
of the required discretionary approvals, it is·subject to CEQA.17 This is confirmed 
by the County Code, which expreeely et.at.es that the purpose of SDR is to "'recognize 
the environment.allimit.ati.ona on development," and by the Countya Planning 
Department's guidance document, Guide: .Appqing for a Site Development &view 
(•SDR Guide 11

) 1 which acknowledges that SDR review by the Planning Director fur 
projects like this one is "'not exempt from CEQA." 11 

The Staff Report states that the Planning Director will consider the site 
development review application "[a]ubaequent t:o" the Planning Commission's 
approval of the TrM and Addendum.I& This procedure derives from County Code 
SDR provisions, w hicb requin developments of new brnldinp over 1.000 sqlft 
within the C-1 zone where the Project is located 10 to undergo SDR review. 11 A. 
public hearing on SDR review is generally requind fur projects of this size.Z2 The 
County Code elao authorime the Planning Dinctor to ieeue SDR appmvale. 19 

However, the Staff Report fails to explain that it is :inconsistent with, and would 
violate, CEQA fur the Planning Commission to approve the CEQA Addendum be.i,re 
the Planning Direct.or complet.es SDR review. This is bees.use the Planning Director 
bas authority to subst.antially modify the Project prior t:o issuing its SDR approval 
in weye that may requin further CEQA analysis. 

Under the County Code, the Planning Director has discretion to require 
changes and conditions in the Project after conducting a public hearing on SDR but 

ui Addendum, p. Bi Staff Report, pp. 1 ·2. 
17 Pub. Bea. Code I 21080(a). 
II See-SDRGuide. p. 1 (•[s,]enerally applicationa of this type a:re not m:empt &um [CEQA]:) 
Cemphaai.11 in ariginaO. 
18 February 19, 2019 Staf!Repart, p. 1. 
m Februs:ry 19, 2019 StafrRepart, p. 1 (projeet ia locat.ad in C· l miie): Alameda County Code, § 
17.64.:J2() ~t :!flt\. fait~ dave-Jop.llUln t p1rocedU1'l!e.l; Alameda Co'UJlty Co&. § l 1.&3.060. 
11 Alameda County Colle, I 17 .38.060 (when BDR ia triggered. in C·l zone and stating that proced.utes 
fbr BDR :tbllow thoee eet fbrth in Alameda County Code, 17.64.210 et aeq.}. 
111 County Coda, I 17.64.220 (public hearing Mt reqwred uoleaa deaignated by Planning Imector); 
BDR Guide, p . .2 (''The Planning Department alWIIJII holda public hsarmr OD a Sita Devak,pment 
&mews 6:Jr project with &en ar more residential or any commercial dewlopmem.->. 
18 See 
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before approving the SDR permit. 24 This includes modifications to address 
environmental factors such as the Project's "environmental setting," "environmental 
significance or limitations," and "emission of dangerous or objectionable noise, 
odors, lights, dust, smoke or vibrations".25 As the Code explains: 2' 

Site development review is intended to promote orderly, attractive, and 
harmonious development; recogmze environmental limite.ti.ona on 
development ... and promote the general welfare by preventing 
establishment of uses or erection of structures having qualities which would 
not meet the specific intent clauses or performance standards of this title or 
which a:re not properly related to ... their ensr.imnmenta1 setting. Where the 
use proposed, the adjacent land usee;, envh:-omnental aignifican,ce or 
limit&tion6. topog:raphy, or traffic circu.J.e..tion is found to eo Jt-eq_o.i:re, the 
plamring director may establish :more stringent !'egulatioiiB trum those 
oihe?Wiee specified for the district. 27 

... The planning director, upon receipt of an application for site development 
review 1 shall make such investigations as are necessary to determine 
whether or not the proposed use or structure conforma 01· may be 
conditioned to conform fully to the regulations fbr the dist.rict. 2$ 

.... If from the information submitted, the planning director finds that 
compliance with the requii-ements of this title and the intent set forth 
herein would not be secure, the planning director shall disapprove or 

24 County Code§ 17.54.260.A; Alameda Count:,,· Planning Department, :wde: Applying for a Site 
Development Review ("SDR Guide"), at p. l (after the hearing, the Planning Director will "make a 
decision to approve, deny or require changes or conditions in the proposed project"), available at 
htt,ps:l/www.agoy orif'cda/planning/ord,inance/documents/SDR.pdf 
2° Alameda. County Code,§§ 17.54.210; 17.54.260; 17.64.260. 
2s Pub. Resources Code, § 21080, aubda. (a), (b)(I) (distinguishing between disC18tionary and 
ministerial approval); see, e.g., Friends of Westwood v. City of Los Angeles (1987) 191 Cal.App.3d 
259 (discretionary review triggered when agency can make decisions that address environmental 
impacts); Sierra Club v. Couo.tyofSanoma (2017) 11 Cal.App.6 th 11 (citing and applying Friends of 
Westwood v. City of Los Angele~. 

27 Alameda County Code, § 17.64.210 (emphasis added). 
2a Alameda County Code, § 17.64.240 (emphasis added). 

447o·00oj 
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approve eubiect to euch specified conclitio.ne, @a.nu1. or wldi.tione ae will 
assure compliance. 29 

.... wi_thin_t.w.2 w~_~ks- ~fit!J' the heari ng, the Plan ning Director will make..A 
dec:iaion to approve, deqy ar require changes or conditions in the propgaed 
prqject.80 

The Code also gives the Planning Director discretion to consult experts if the 
Project may negatively impact the environment with dangerous or objectionable 
emissions. 81 

Although SDR review is int.ended to promot.e compliance with County 
regulations, any changes and modifications t.o the Project made by the Planning 
Director as part of its SDR approval could fundamentally alt.er the scope or design 
of the Project. Such changes must be included in the CEQA documenfs Project 
description. Changes and modifications to the Project made by the Planning 
Director may also have potentially significant impacts, either individually or 
cumulatively, on other aspects of th e environment, such as land use and 
aesthetics. 82 These impacts must also be analyzed in the CEQA document before 
the Commission can certify that it has been completed in compliance with CEQA.38 

There is no substantial. evidence in the record before the Planning 
Commission th.at the curr ent CEQA Addendum addresses all changes or 
modifications that will be required by the Planning Director, because the Planning 
Di.rector has not issued its decision on SDR review. The County Code authorizes 
the Planning Director to require changes and modifications to the Project during 
the weeks following the SDR hearing and issuance of the Planning Director's final 

29 Alameda County Code,§ 17.54.260 (empbaei.8 added). 
ao See SDR Guide, p. 1. 
a1 Alameda County Code, § 17.64.250. 
aii For example, the Planning Director would have the cliecretion to alter project design, euch that 
instead of three and fuur story buildinge, development on a specific aubarea ia concentrated into one 
six stoiy building, provided that the den.eity limit waa not exceeded. Thia would clearly implicat.e 
project aesthetics (light, mr, and views) 118 well 118 design etandar de. See Addendum, pp. ~-46 
(aesthetics); pp. 106· 116 (land use and design, including Table 10, consistency with design etandarde 
in~ Specific Plan). 
ss 14 CCR§ 15164(e); see 14 CCR 16090(&). 

"4715-00l5j 
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SDR decision. It is therefure unknown what changes or modifications will be 
required until the Planning Director issues its SDR dec:iB:ion. Because any 
modifications by SDR would become part of the Project, they are subject to CEQA 
review, which must occur he/are the Commission can approve the Project's CEQA 
document. The Commission therefore lacks substantial evidence to support the 
requi.sit,e CEQA findings in the St.affReport's Draft Resolution that the Addendum 
was prepe.red in compliance with CEQA. 84 

The Commission cannot approve -the CEQA Addendum at the February 19, 
2019 hearing. The hearing must be continued to e. future date tbllowing the 
Planning Directors decision on the Project's SDR review 1 so that the County can 
det,ermine the extent to which SDR revisione may trigger the need mr further 
CEQA review. 

III. THE COUNTY MUST PREPARE A SUBSEQUENT OR 
SUPPLEMENTAL EIR WHICH DISCLOSES ALL POTENTULLY 
SIGNIFICANT AIR QUALITY AND GHG IMPACTS, INCLUDES 
FEASIBLE MITIGATION MEASURES, AND CONSIDERS ALL 
RELEVANT FACI'ORS TRIGGERING SUBSEQUENT CEQA REVIEW. 

The County muet withdraw the Addendum and conduct subsequent review, 
pursuant to CEQA, in order to accurately disclose and analyze the Project'& 
:potentially eignificant air quality impacts and conduct adequate health risk 
analyses of the Project's potentially significant health impacts from construction 
and operational emissions. A subsequent or supplemental EIR is also required to 
ac.curately disclose and analyze the Project's potentially significant GHG emissions 
and impacts, to incorporate feasible mitigation measures to reduce GHG emissioM, 
and consider significant new information concerning fire risk and safety. 

a.t 14 CCR § 16164<.e); see 14 CCR 16090(a); see Staff Report, Draft Febru,uy 19, 2019 Planning 
Commission Reaolution at p. 1 ("the proposed application wae reviewed in accmdance with the 
provisions af the Califumia Environment Quality Act (CEQA) and an Addendum to the San Lorenm 
Village Center Specific Plan EIR Final Environmental Impact Report (EIR,) WIU!I prepared in 
accordance with CEQA Section 15184, because the project will not have significant new impact:a or 
subetantially increaee previously identified &:iinificant impacts atudied in the EIR."). 

447G·DOl!lj 
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A CEQA'a Baquiraments: Suhaequant Baview, Supplemental Review, and 
Adden.dume 

CEQA has two basic purposes, neither of which the County has satisfied in 
this case. First, CEQA is designed t.o :i.nfurm d.ecieion makers and the public about 
the potential, significant environmental impact.a of a project bafure harm is done t.o 
the environ.me:n.t.91 The Em is the ~eart" of this requirement, 88 and hae been 
described ae "an environmental 'alarm bell' whose purpose it is to alert the public 
and its responsible otlicials to environmental chanpe before they have reached 
ecological points of no retum.•s 7 To fulfill this purpose, the discuseion of impact.a in 
an EIR must be detailed. complete, and •reflect a good faith effort at full 
discloeure." 88 An adequet.e EIR muet contain facts end analysis, not just e.n 
agency's conclusions.• 

Second, CEQA dimcte public qenci.ee to avoid or reduce environmental 
damage when possible by requiring i.mpoeition of mitigation measures and by 
requiring the consideration of environmentally superior alternatives . .a If an Em 
identifies potentially significant impacts, it must then propoee and evaluate 
mitigation measures to minimize these impact.s.-n CEQA imposes en affirmative 
obligation on agencies to avoid or reduce environmental harm by adopting feasible 
project alternatives or mitigation measures. a Without an adequate analyeis and 
description offeesible mitigetion measurea, it would be impossible for agencies 
relying upon the EIR to meet this obligation. 

Under CEQA. an EIR must not only discuss measures to avoid or minimize 
adverse impacts, but muet ensure that mitigation conditions are fully enmrceable 

a5 Cal Code Rap., tit. 14, I 16001, aubd. (a)(l) ("CEQA Guidelimw"); Bemley KHP Jeta Over tbs 
1Jq v. Bd. al Port Comm no (lool) 91 Cal.App.4th 1944, 1854 (" Bt,rhk,y Jst,/)j Couaty al bqo v. 
Yarty(1973' 82 Cal.App.3d 796, 810. 
ea No Oil_ IDC. Y. Citya/LosAngr,lt,a(1974l 18 CaUld68, 84. 
81 lb1m(Jr of'IDFO v. Yony (19'78) 82 CaLApp.ad 79ft, 810. 
811 ClEQA Guidsline11, I 11511H; So JoaqubJ &ptor/Wildlife Resew Catar v. CouD(r af StlulWaua 
(1994) 27 Cal.App.4th 718, 721 ·7U. 
• See CitueM af Golsta Valr.7 v. Bd. of Supervi8on, (1990) -62 Cal.8d 663, 668. 
40 CEQA. Guidelinee, I 16002, aubd. (a)(2) and (8); BerhlBy.Jeta, 91 CaLApp.4.ta, at p. 1854: Laun! 
Htli/{bts .lmpron.mutAsai-1 Y. &gents oftba Ullivusitydc.J. (1998) 47 Calad 376,400. 
u Pub. Beaourcea Code, H 21002.lW, 21100(b)(a), 
41 Pub. Besourcea Code, H 21002·21002.l. 
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through permit conditions, agreemente ar other legally binding instruments. 4.3 A 
CEQA lead agency is precluded from making the required CEQA findings unless the 
record shows that all uncertainties regarding the mitigation of impacts have been 
resolved; an agency may not rely on mitigation measures of uncertain efficacy or 
feasibility. 44 This approach helps •insure the integrity of the process of decision by 
precluding stubborn problems or serioua criticism from being swept under the 
:rug."-tli 

Fallowing preliminary review af a project to detennine whether an activity is 
subject to CEQA, a lead agency is required to prepare an initial study to determine 
whether to prepare an EIR or negative declaration, identify whether a program 
EIR, tiering, or other appropriate process can be used for analysis of the project's 
environmental effects, or determine whether a previously prepared EIR could be 
used with the project, among other pu:rposes.48 CEQA requires an agency to 
analy7.e the potential environmental impa.cta of it& proposed actions in an EIR 
except in certain limited CllCU.mstances.4.7 A negative declaration may be prepued 
instead of an EIR when. after preparing an initial study, a lead agency determines 
that a project "would not have a significant effect o~ the environment." 48 

In situations such as the one here, where a program EIR baa been prepared 
that could apply to a later project, CEQA requires the lead agency to conduct a two· 
step process to examine the later project to determine whether additional 
environmental review is required. 49 Firet, the agency must consider whether the 
project will result in environmental effects that were not examined in the program 
EIR.50 lfthe agency finds the activitywould have environmental effects that were 
not examined in the program EIR, it must then prepare an initial study t.o 

43 CEQA Guidelines,·§ 16128.4, subd. (a)(2). 
"Kinp County Farm Bwwau v. County of Hsnli:ud(1990) 221 Cal.App.3d 692, 727·28 <a. 
g?"oundwe.ter purchase agreement found to be inadequate mitigation because there wae no record 
evidence that replacement water was available). 
411 Concerned Cjtw,ns o/Cost,a Me&1, Inc. ~ 33ad Dist. .Apicultural .A.u.a. (1988) 42 Cal.Sd 929,936. 
48 CEQA Guidelines, §§ 16060, 16068, aubd. fu)_ 
4.7 See, e.g., Pub. Resources Code,§ 21100. 
48 (iuail Botanical Gardtms v. City af Encinitas (1994) 29 Cal.App.4th 1597; Pub. Resources Code 
§ 21080(c). 
~ See CEQA Guidelines, 16168, subd. (c.); S. 'Kostka & M. Zischke, Practice Under the Califurcia 
Environmental Quality Act 2d, f 10.16 CMar. 2018). 
8c CEQA Guidelinee, I 16188, subd. (c.)(1). 

4476·005j 
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det.ermine whether to prepare an EIR or negative declaration to addnss those 
effects. 81 · 

Second, if the agency determines the project ie covered by the program EIR, it 
must then consider whether any new or mare aignificant environmental effect.a 
could OCC1ll" due to changes in circumstances .or project scope, or new information 
that could not have been considered in the program EIR.IW Mare epAcificsUy, 
pmsuant to Public Resources Code section 21166, subsequent 01' supplemental 
environmental review is required when one or more of the following events occur: 

(a) Substantial changes are proposed in the project which will require major 
· revisions of the environmental impact report; 

(b) Substantial changes occur with respect to the circumstances under which 
the project ie being undertaken which will require major revisions in the 
environment.al impact report; or 

(c) New information, which was not known and could not have been kn.own at 
the time the environment.al impact report wae certified as complet.et 
becomes available.a.a 

CEQA Guideliue11 section 15~62 elabore.t.es on this requirement: 

(e) When an EIR has been certified or a negative declaration adopt.ed for a 
project, no subsequent EIR shall be prepared for that project unless the lead 
agency det.enninea, on the basis of substantial evidence in the light of the 
whole record, one or more of. the fbllowing: 

(I) Suhst.antial changes are proposed in the project which will require major 
revisions of the previous EIR due to the involvement of new signi:6r.ant 
effects or a substantial increase in the severity of previously identified 
efrects; 

11 GEQA Guidelinea, § 16168, aubd (d(I). 
111 CEQA Guidelines, ! llil68, wbd (c.)(2). 
68 Pub. ReBOUm,1 Code, t 21166. 
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(2) Substantial changes occur with respect to the circumstances under which 
the project is undertaken which will require major reviaions of the 
previous EIR due to the involvement of new significant environmental 
effects or a substantial increase in the severity of previously identified 
significant effects; or 

(3) New information of substantial importance, which was not known and 
could not have been known with the exercise of reasonable diligence at the 
time the previous EIR wae certified as complete or the negative 
declaration was adopted, shows any of the fullowing: 

(A) The project will have one or more significant effects not discussed 
in the previous EIR or negative declaration; 

(B) Sign:ificant effects p:reviously examined will be substantially more 
severe than shown in the previous Em; 

(C) Mitigation measures or alternatives previously found not to be 
feasible would in fact be feasible. and would substantially reduce 
ans or more significant effects of the project, but the project 
proponents decline to adopt the mitige.tion measure or alternative; 
or 

(D) Mitigation measures or alternatives which are considerably 
different from those analyzed in the previous EIR. would 
substantially reduce one or more significant effects on the 
environment, but the project proponents decline to adopt the 
mitige.tion measure or altemative. 14 

The lead agency makes this determination, based on substantial evidence in 
light of. the whole record. And, only where lllNJe of the conditions described above 
calling for preparation of a subsequent or supplemental EIR have occuffed may the 
lead agency consider preparing a subsequent negative declaration, an addendum or 

64 CEQA Guideline11, § 15162, 11ubd. (a)(l)·(s). 
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no further dDcumentation. 11D The County's decision not prepare a subsequent or 
supplemental EIR mul!lt be supported by eubetantial evidenoe.ae 

The Public Resolll'C8s Code d.oel!I not provide for addendums, but they ere 
discussed briefly in the CEQA Guidelines, section 16164. The NaturalReeo\ll'Cee 
Agency, which drafts the CEQA Ouidelin~s, has described the purpose of an 
addendum as a method for making •minor changes"' to an Em: 

The concept of an addendum t.o an EIR is new in the CEQA [G]uidelinee, 
although such a device bas been used by many egenciee previously, This 
section is designed t.o provide clear authority for the practice and to 
encourage other agencies to use the device ae a way of making minor 
corrections in Ems without recirculating the EIR. The addendum is the other 
side of the coin from the supplement t.o an EIR. This section provides an 
interpretation with a label end an explanation of tbs kind of document that 
does not need additional public review. 117 

CEQA Guidelines, section 15164 states the following concerning the use of 
addendume: 

(a) The lead agency or a responsible agency ehall pnpare an addendum to a 
p:rev.i.oualy certified EIR if some changes or additions are neceBBary but none 
of the conditions described in Section 15162 calling fur preparation of a 
subeequent EIR have occurred. 

(b) An addendum tn an adopted negative declaration may be prepared if on]y 
minor technical changes or additions em nsoeeeary or none of the conditions 
described in Section 15162 calling for the preparation of a subsequent Em or 
negative declaration have occurred. 

(c) An addendum need not be circulated for public 1'8\118W but can be included 
in or attached t.o the final EIR or adopted negative declaration. 

111 CEQA Guidelinea, f 15162, subd. (b). 
18 CEQA Guidelinea, If 15162 aubd. Ca), 16184, subd. (e). Hi168, eubd. (c)(4). 
11, &ffl Our &ritap OrpmL,ation v.; City af San Distlo, 28 Cel.App.Gtb. 6M. 684--M, 289 Cal. Rptr. 
8d .281, 2871 nviewdenied <.J&D. 16, 2019) ("SOHO, (citing the Natural Bmoumes.ApncyJ 
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(d) The decision-making body shall consider the addendum with the final EIR 
or adopt.ed negative declaration prior to making a decision on the project. 

(e) A brief explanation of the decision not to prepare a subsequent EIR 
pU1'8uant to Section 15162 should be included in an addendum to an EIR, the 
lead agency's required findings on the project, or elsewhere in the record. The 
explanation must be supported by substantial evidence. 

The t.enns "supplement" and "subsequent" Em are not interchangeable and 
this distinction implicates the public review process. 111A supplement to an EIR is a 
document that contains additions or changes needed to make the previous EIR 
adequate ... In contrast ... a subsequent EIR revises the previous EIR, rather than 
simply supplements it."118 With subsequent review the "revised EIR muet receive the 
same cil'culation and review as the original EIR."IMI An addendum is a form of 
supplemental review. is as such it is not subject to the notice and comment 
procedures of a subeequent EIR. 

Here) the Cowity muat prepare and circulate a subsequentEIR for public 
notice and comment. By failing to do so, the County baa failed to comply with 
CEQA. As discussed below, the Addendum fails to comply with CEQA, and a 
subsequent EIR is required, for the following reasons: I) the Addendum fails to 
accurately disclose and analyze the Project's potentially significant air quality 
impacts by relying on unsubstantiated input parameters to estimate Project 
emiseions; 2) the Addendum fails to include an adequate health risk analysis;. 3) the 
Addendum fails to ac::curately disclose and analyze the Project's potentially 
t:iignificant GHG impacts; 4) the Addendum fails to incorporate all feasible 
mitigation measures to reduce GHG emissions to leas than significant levels; and 5) 
the Addendum fails to consider significant new information of substantial 
importance concerning fire riek and safety in the Project vicinity. 

58 S. Koskte & M. Zischke, Pradice Under the Enviroument.al Quality A4;t 2d., § 19.4, p. 19·8 Mar. 
2018). . 
ee S. Koekt.e & M. Ziachks, Practice Under the Environment.al Quality Act 2d., § 19.4, p. 19·8, CMar. 
2018), emphasis added; see also CEQA Guidelines,§§ 15162, Ui16S . 
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B. The Addendum Fails to Aa:uratabr Disclose and AnaJJ• the PtojL-t'a 
Potantiall;y Sipificant Air Quality Impact.. 

The Addendum relies on unsubstantiated input parameters t.o eetimat.e the 
Project construction and opere.tionel air emiseions. • Aa a result. the Project's 
construction and operational air pollution emissions are both undareeti.mated, 
resulting in an inaccurate air quality analyais. 61 

1. Incorrect Land Use Size. 

The Addendum's Air Quslity and G.reellhouse Gas Analysis('" Air Quality 
Analysis") 81 usee Californ.ie. Emisainns Estimator Model ("CelEEMod") to quantify 
the Project's construction and operational emissions. SW .APE reviewed the Air 
Quality Analysis and concludes that the Project's CalEEMod output files 
demonstrate that incorrect land use sizes were inputted for both existing and 
proposed uses. 

The Addendum proposes to dsm.olieh a 4,000 aq/ft existing retail store and 
2S0·epace parking lot and construct 168 residential units, 12,184 square feet of 
retail space, and 326 parking spaces.• Yet, as SWAPE explains, the Air Quality 
Analysis inputt.ed an existing 5,000 sq/ft retail st.ore {overestimating the existin1 
retail land use by approximately 1,000 sq/ft), and construction of 11,500 sq/ft retail 
space and 280 parking spaces (undareetimating parking epaoes by 96 sp~e and 
retail land use size by approximat.ely 684 square feet).H Square motage is used for 
calculatioDB; such as deteT"mining wall space to be painted and building volume to 
be heat.ad and cooled, variables that impact air pollution emissions such es VOCs 
and energy i.mpects}l11 Bees.use the Air Quality Analysis underestimat.es the size of 
the parking and retail usee, the resulting emissions from demolition and 
constructiDn were also underestimated. SW APE explains that the conetruction 
emissions reported in the Addendum were factually incorrect and underestimated, 

• SWAPE Repcm. PJI, 1·6. 
a1 S\VAPE Repcm. PJI. 2. 
a See ~emm, Attachment A. Air Quality am/ GreerJ!JOUM1 Gas Aa8.l.,ai.,. 
aa Addendum. pp. 2, ,-6. 
"Air Quality Anaqais, l)P, 211, 
sn SWAPE Rsport, pp. 2-s. 
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and therefore do not reflect an accurate analysis of the Project's actual construction 
emissions. 

2. Incorrect Ctmatruction Schedule. 

The proposed Project's CALEEMod output filee demonstrate that the air 
pollution model assumed a 15-month construction schedule. However, the 
Addendum ate.tee that construction will occur over 24 montbe.66 Because the 
construction schedule was underestimated, SWAPE concludes that construction 
related air emissions W81'8 e.leo underestimated. 8'1' 

3. Incorrect .Apph'cation of Tier 3, Tier -I Interim, and Level 3 Diesel 
Particulate Filter Engines "When Calculating Construction Emissions. 

SWAPE's review of the Project's CalEEMod output files reveals that the.Air 
Quality Analysis incorrectly applied Tier 3, Tier 4. Interim, and Level 8 Diesel 
Particulate Filters ("DPF') mitigation to the Project's construction emissions when 
no such mitigation is required in the Addendum or the Project's proposed conditions 
of approval. 88 The Addendum's l\.fitigation Meaaure AQ-1 suggests, but does not 
require, the uee of Tier 2 engines or other methods that would achieve the same 
reductions ae would be fi>und when using diesel particulate filters. such as Level a 
·DPF engines. 89 However. the Applicant's models aeeumed that some engines would 
be equipped with lower emission Tier a and 4 engines, in .addition to Level a DPF 
enginee, which are not mentioned in Mitigation Measure AQ·l. 70 AB a result, 
SWAPE concludes that the Air Quality Analysis severely undereetimatee the 
Project's conetruction·related air emissions, rssulting in an inaccurate analysis of 
construction emieeions.71 The Addendum's reliance on Tier 3 and 4 engines to 
reduce emissions is also unsupported and improper because it is unenforceable 
mitigation. 12 

80 SWAPEReport, pp. 3·4. 
01 SWAPERepmt, pp. 3·4. 
86 SWAPERepmt, pp. 4·6. 

·89 SWAPERepmt, pp. 4·6. 
10 SWAPE Repmt, pp. 4·6. 
11 SWAPE Report, pp. 4·1i. 
72 Agency may not rely on unenforceable mitigation. Mitigation meaeuree muet be fully enforceable 
through permitcxmditiDna, &.1?98ments or other legally bind:inl inatruments. 14 CCR §lft128.4(a)00. 

4471S·006j 
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4. Underesti.mstion of the Number of Hauling .7ruck Trips Expected to 
Occur During Grading. 

SW APE'e :review of the Project's CelEEMod output files reveals that the Air 
Quality Analysis underestimatea the amount of soil that would be hauled during 
grading, and thus the number of hauling tripe required during the 24-month long 
construction process. As a result, SW APE concludes that the Air Quality Analyais 
severely underestimatea tbe Project"s construction-related air emissions, 

C. New Information From Updated Air Madelina Demonatratell that the 
Project'■ Conatruat:ion and Operational Air F,mjaciona Are Likely ta Result in 
Bia"m&1mt R'ee]th Biab Tbat Wen Not Pnvioua]J Known. 

SWAPE conducted updated CalEEMod modeling of the Project'a construction 
and operational air emissions ueing the Project description and other eite·epecific 
land use factors identified in the Addendum. SW APE concluded that, when the 
correct and updated parameters are used, the Project's construction and operational 
emiseions are eignificant]y higher then the emieeions disclosed in the Addendum.. 

Using the updated emissions modeling, SWAPE then evaluated the health 
risk from exposure 1xJ toxic air conternioant.s ("TACa")7B during Project construction 
end operation. SW APE's health risk modeling demonstrates that the Project is . 
likely to :result in potentially eignificELilt health risks from human exposure to TACs 
during bath construction and operation that exceed applicable significance 
thresholds, This information was not disclosed in either the SP Em or the 
Addendum, end is therefore new information demonstrating that the Project will 
have more eevere eir quality impacts than previously anal.yr.ad, An Em must be 
prepared which accurately discloeee and e.nalY7Se health risks from Project 
construction and operation, including risks to existing sensitive rsceptore. 

'18 See Addendum., p. 55 ('"C,c,natruction equipment and ueociat:ed heavy·duty truck traffic pn.antee 
dieeel nhauet, which ie a known TAC. Conatnaetion ema.uat emiallians may •till p01e health riah 
for aeD11it.i:ve receptor& auch u sunounding reaidenta. The primary community n.ak impact iaauea 
aaaociated with conatructinn emillliam are cancer ri1k and mpoeuze to PMl.15. Dieael ahaust J)OIN 

both a pot;ential health and n\Ullance impact to nearby receptara. ->. 
•H7IHIOISj 
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1. Construction-related health risk. 

The Addendum includes a construction health risk assessment ("HR.A"), 
which purports t.o evaluate whether mobile source diesel pSl'ticul.ate matter 
("DPM") from Project construction, a TAC, would pose a aignificant bee.1th risk to 
nearby sensitive recept.ore.74 The HRA.concludes that impacts would be less than 
significant. 7~ However, because the Addendum's air modeling relies on incorrect and 
unsubstantiated parameters, the Project's actual conetruction air pollutant 
emissions 81"e similarly underestimat.ed. As SW APE explains, the :results of the 
Addendum's emissions modeling is not 8Jl accurate or reliable source of data from 
which to evaluate the Project's construction·related health riek. 78 

A subsequent EIR must be prep81"ed, with an updated construction health 
risk analysiA, in order to accurately determine the extent of the Project's actual 
imp acts t.o human health. 

2. Operational health risk. 

The Addendum incorrectly concludes that Project operation will have e. lees 
than significant impact on the health of future occupants without analyzing the 
impacts of exposure of on·eite sensitive receptors to DPM emissions generated by 
Project operation. 77 

The Addendum asserts that it analyzes operational health risk.78 However, 
the Addendum's health risk analysis relies on BAAQMD's Stationary Source Riek & 
Hazard Analysis Tool, which analyzes health risk from exposure to nearby off-site 
highway emissions and stationary sources baaed on real ·time emissions data 
collected by BAAQMD, but does not analyze emissions :from future development 

14 Addendum, p. ~6. 
715 SWAPE Report, p. 7. 
1e SWAPE Report, p. 7. 
Tr SWAPE Report, p. 8, Siena Club v. Count,yofFresno, 6 Cal.6th at 622-624 (CEQA document 
inadequate for failure to adequately explain bow air pollutants the Project generated would impact 
public health); Ber/reJey Keep Jets Over t.he lJq Cam. v. Board of Port Cm.l'B., 91 Cal.App.4th at 
1371. 
71 Addendum., p. 57. 
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projects. 79 The Addendum does not include any analysis of health risk t.o future 
occupants or nearby off-site sensitive Neeptore reeulting from the Project's awn 
operational emissions, despite the fact that such an analysis is feaaible. 80 This fails 
to comply with CEQA's requirement that an air quality analysis must "relate the 
expected adverse air quality impacts £from air pollutants that tha project ie 
expected t.o generate] to likely health consequences ~ explain in meaningful detail 
why it is not feasible at the time of drafting t.o provide such an analyeis."81 

.AJJ a result of this omission. the Addendum's significance conclusion 
regarding the Project's operational health effects is incorrect and entirely 
unsupported. This approach is also inconsistent with the OEHHA Guidance, which 
recommends parameters that use an exposure for the life of a project (here, 80 
years) for maximally exposed individual residents ("MEIR--).81 

3. .A.a Updat,ed HR.A IndiCBf.es Signi.iCBnt, Previously-Undisclosed 
Operational Healtb. lmpscts. 

In an effort to demonstrate the Project's actual operational health risk posed 
by the Project to sensitive receptors, SW APE conducted a screening level risk 
assessment for operational impacts, using AERSCREEN, an air quality dispersion 
model :recommended by the Office of Environmental Health and Hazard Assessment 
("OEHHA.,).88 Using SW APE'e CalEEMod emissions modeling, which concluded 

78 .Addendum, Pll, 67·&8; see BAAQMD Tools and. Methodoliaiee. Roadwa.Y &:rHDU1// ADlt.U'Bi8 
Caku/atorand Statio11J1ry Souroe Scree1WJ1 .IJ.nab,ai,a 1bat available at 
http~llwww.baagmd,goy/plans·and·climate/coUfurnia·enyjronmental·crnoJitv·act·cega/cega·tool.e Oaet 
visited February 16, 2019). 
IICl See SW.APE Report., pp. 9-11 (SW.APE calculated the emeea cancer risk to the reaidential :receptara 
located cklaest t.o the Project eite uai.Dg CalEEMod modeling data !Dr the Project:"1 OJ)eratiimal 
emiaaiona and applicabJe BRA methodololi,ee pJ."eec:ribed by OBHHA and BAAQMD);. 
81 Giera Club v. Couaty ofhHDo., 6 Cal6th at 616; eee 14 I CCR 16126.2W Canalyeis of •aicnificant 
envi:ronmental impacts" requiles an ana)y8is of "any significant enviJo:maental effects the pl'O'ject 
might cauee by bringi:ne development and people int.o the 81.'ea aftect.ed); Cal.iJbrrJia BJti(/. ID.dust,y 
Asaa. v. &y Aiw Ab! Qwuity M1UJB1f8111B.1Jt District(2016) 82 Cal.4th 8891 386 (•CEQA gener~ 
:requires an evaluation of envimnmental conditiona and hua.rda exiatiDg an a p.lq)08ed project &it.e if 
au.ch conditiona and baz.urdl9 ma:, cauee subetantial advene impacts to future reeidenta or ueere of 
th& project)), citinr CEQA. Gnidelinea § 16126.2(a). 
H SWAPE Report., pp. 8·9. 
as SWAPE Report. pp. 9·11. 
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that the Project will generate approximately 57.2 pounds ofDPM per year, and an 
estimated operational exposure of 28.25 years, SW APE calculated a potentially 
significant operational health impact that is not disclosed in the Addendum. As 
SW APE explains: 

[T]he excess cancer risk to adults, children, and infants at a sensitive 
receptor located approximately 25 meters awey, over the course of Project 
operation, are approximately 4.4,40, and 4.5 in one million, respectively. 
Furthermore, the excess operational cancer risk over the course of Project 
operation (28.25 years) ie approximately 49 in one million. The child and 
lifetime operational cancer risk greatly exceed the BAAQMD's threshold of 
10 in one million., thus resulting in a potentially significant impact not 
previously addressed in the Addendum. 84 

The screening level health risk analysis performed· by SW APE is more 
conservative and protective of human health and safety than the more refined 
health risk analysis that the project Applicant would generally perfurm.B6 As 
SW APE explains, screening level health risk analyses are used to determine if more 
refined modeling is necessary. Based on the results of the SW APE screening level 
health risk analysis, more refined modeling is required for operational impacts.so A 
subsequent EIR must be prepared to evaluate the Project's health risks, mitigation 
measures, and alternatives for operational impacts. 

D. New Information Demonstre.tea that the Project Will Have Significant 
Impact.a from Greenhouse Gaa Emi11aion1 that Was Not Previously Known. 

The Addendum fails to adequately aseeee the Project's GHG enriseions and 
impacts and fails to consider all feasible mitigation measures available to reduce 
the Project's potentially eignificant GHG enrissions t.o lees than significant levels. 
The County must circulate a subsequent EIR for public review and comment with 
an updated GHG analysis. 

e, SW APE Report, p. 11. 
e5 SW APE Report, p. 12, 
ei, SW APE Report, p. 12. 
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1. Fsilurs to Adequat,ely As8e88 the ProJ'ect~ GHG Impacts. 

GHG impact.a are calculated using modeling from emiBsion sources, divided 
by service population. Here, the service population is 567 residents and 
employees. 87 Using this metric, the Addendum concludes that OHO impacts will be 
leBB the.n significant, and not exceed the Air District's 2080 "eubet.antial progress" 
threshold.. However, as disc1188ed in section V, il1fra .• the modeling used in the 
Addendum is baeed on inaoou:re.te parameters. 88 

The County must withdraw the Addendum and pl"Bpere a subsequent EIR 
with amurate]y modeled GHG emissions. 

2. Updated GHG Analysis IndicafeB Sipifics.at, Previously-Undisclosed 
GHG Emissions. 

SW APE concluded that the Project will generate significant GHG emieeions. 
The SW APE Report demonstrates that, with updated and accurate parameters, 
GHG emissions exceed the Air District's threshold end result in a •potentially 
significant" impact.• 

SW APE performed an independent analyeis of the Project's GHG impact.a 
using its updated CalEEMod resulta, and compared these emissions to BAAQMD'e 
per service population efficiency threshold, the same threshold used in the 
Addendum. SW APE calculated that the Project will generate approximately 1,712 
MT COze/year. 90 SWAPE then compared the Project's per ee~ population GHG 
P.rniBBinns to the BAAQMD 2020 efficiency threshold of 4.6 MT COae/SPlyear and 
the 2080 '"Substantial Progress" Bignificenoo threshold of 2.6 MT CO~P/yee:r.91 
SW APE ooncluded that the Project's total GHG per ee~ popu]stion Amiss:ions of 
8.0 MT 00:as/SP/year exceed the 2080 •substantial Progreee" significance threshold 
utilu.ed by the Addendum, thus resulting in a potentially significant impact:9-1 

!T BWAPB Report, p. 18. 
88 BWAPE Report, p. 18. 
MSW.APE Report, p. 1'. 
90 SWAPE Report, pp. 13·14. 
91 SWAPE Report, p. 14. 
92 SWAPE Report, p. 1'. 
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Annual Greenhouse Gas Emissions 

source 

Total Annual Emissions 
Maximum Service Population 

Per Service Population Annual Emissions 

2020 BAAO.MD Project Level Efficiency Threshold 

Exceed? 

Per Service Population Annual Emissions 

2030 Substantial Progress Project Level Efficiency 
Threshold 
Exceed? 

Project 
Emission, 

1,712 
t;i:;; 

3.0 

4.6 
No 

3.0 

2.6 

Yes 

Unit 

Employees 
MT 

CO1e/sp/year 

MT C02e/sp/year 
. 

MT 
CO2e/sp/year 

MT C02e/sp/year 

-
SWAPE's analysis constitutes new information demonstrating that the 

Project is likely to have significant GHG impacts that were not previously known 
and were not disclosed in the Addendum. Based on the results of this analysis, an 
EIR must be prepared to include air modeling with correct input parameters, as 
well as an updated GHG analysis which utilizes accurate, Project·speci:fic emissions 
estimates. 

3. Additional Feasible Mitigation Measures to Reduce Operational 
Emissions. 

SWAPE's analysis demonstrates that the Project's operational DPM and 
GHG emissions may present potentially significant impacts that are not disclosed in 
the Addendum. 

The Project is required to comply with California Title 24 standards for 
energy efficiency, as well as the County's Green Building Ordinance, which ·requires 
multi-family mi.:xed·use residential projects like this one to achieve a minimum of 25 
points according to the lat.est Build It Green GreenPoint Rated home construction 

4475·00llj 
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guidelines and a minimum LEED ra.ting. 98 The Addendum relies on compliance 
with these existing laws to reduce the Project's air ernissions to Iese than significant 
levels.H However, since the Addendum's air emissions modeling is inaccurate, the 
County le.cks substantial evidence t.o conclude that mere reliance 011 compliance 
with theee other laws will adequately reduce the Project's DPM and GHG emieeione 
to less than significant levels. 

In order to ensure that these requirements are effectively met, and to ensure 
that adequate energy efficiency Ineaeures are implemented to reduce operational 
DPM and GHG emissions to less than significant levels1 SW APE identified 
numerous feasible mitigation measures that can be inoorpora.ted ae binding 
mitigation in a subsequent EIR, including, but not limited to, passive solar design; 
reduction of unnecessary light sources; and shaded heating and ventilation 
equipment. 9& 

The County must withdraw the Addendum and prepare a subsequent EIR 
which incorporates all feasible mitigation measures to redw::e the Project's 
potentially significant DPM e.nd OHG emiaaions to less than signiffoent levels. 

E. The Project Description is mt Accurate, Finite or Stable. 

By delaying design approval (the SDR process) until after the Addendum ie 
approved, the County proposes to violate CEQA by failing to present the public and 
decisio11. makers with an e.arurate, stable, and finite Project description. 

"An accurate, st.able end finite project description is the sine qua non of an 
inmrme.tive and legally suflici.ent [CEQA document]. '"98 A project description must 
contain a "general description of the project technical, economic, end environmental 
consequencee.•rr The concept of stability means that a project description must be 

1111 Addendum. p. 8'. 
N Addendum. p. 84 ('"With required compliance, the Project would be CO!U!ietent with pffllram.e and 
policJ meuures identified in the Alameda County CCAP, and the impacts of the Project would be 
leee than aitrnificant.''), 
1111 SW APE Report. pp. 14· 17. 
98 Cormty af IDJ'O v. City al LM ADgelsa (1977) 71 Cal.App.ad 185, 193 (Couaty of I~; aee also 
CEQA Guic:lelinea, I 161114. Crequiremente for a project deecriptian). 
HHCEQA Gwde);,,.., I 115124, 1ubd.. (c). 
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both internally consistent and consistent throughout the environmental review 
process. A project deecription that "'inceBBantly shifts"' is '"curtailed'" or 
"'enigmatic'., acta to mvitiate"' an agency's "'[CEQA1 process e.s a vehicle for 
int.elligent public parti.c:i.pation.'"98 

The County's SDR process is acting as design :review for the Project.89 The 
intent ofSDR is "to promote orderly, attractive, and harmonious development" 
while recognizing "environmental limitations on development." 100 SDR entail.8 
submitting an application, with plans prepared by a civil engineer, paying a fee, and 
subjecting the plans to review and approval by the Planning Director. The Director 
may also use consultants.1° 1 The approval becomee final uDless appealed to the 
Board of Supervisors within um days. 10.2 

Design review is also an enforoeable mitigation measure incorporated into 
the 2004 Specific Plan and thus is enforceable and applicable to the Addendum.1.0a 
The 2004 Specific Plan EIR, Land Use and Urban Design Mitigation Measure 
IV.1.3, provides: "Design Review: The Specific Plan should be amended to 
incorporat.e a design review process such, or similar t.o, the County's 'PD' (Planned 
Development) 7.e>ning review. The int.ent of this process' mechanics would be apply 
the deeign guidelines of the Specific Plan against proposed developments, and to 
provide the public with an opportunity t.o participat.e in the Specific Plan 
implementation procees."UM 

The Staff Report (pages 8 and 9) provides a description of the Project's urban 
design, and the Addendum's sections on Aesthetics (pages 43 to 46) and Land Use 
(pages 106 to 118) speak t.o this issue. Table 10, uC.Oneistency of Project Design and 
Land Use with Specific Plan Guidelines• analyzes the Project against the Specific 

98 Wash06 Meadows Camm unity v. Dept. of Parka & Recreation C2ol 7) 17 Cal.App.5th 277, 288 
(Bndinr ~ deecription of multipls alt.emativee instead of a sinrle pro,ieetian description a 
violation of CEQA and quoting County of bJ,J,o with approval); 
Ill The Countya SOR guidelines f'or areas zoned C· l, u the Project ie, are found at Alameda County 
Code, § 17 .38.050 and the SDR procees generally is a.t 17 .64.210 et eeq. 
100 Alameda County Code,§ 17.64.210. 
lOlAJameda County Code, §I 17.64.230, 17.54.240, 17.54.250. 
1os Alameda County Codti, § 17.64.290. 
1.08 2004 Bpecinc Plan EIR, t.nd Uae and Urban Deaien Mitip.tion Measure IV.1.8, "Deeian Re\,iew'. 
1114 2004 Sped& Plan EIR, t.nd Use and Urban DeeignMitigation MeaelU8 IV.LS, "D&eian Review". 
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Plan's design guidelines. The purpoee ofthia diecloeure and enalysis is t.o inform the 
public and decision maket'e as to what the Project is, notably, what it will look like. 

The StafT Report notes, however, that SDR approval will be made by solely 
the Planning Director, •[s]ubeequent t.o" the Planning COI"rnjuiDn hearing. 105 This 
ie a discretionary approval process. Therefore, the Direct.or, at his or her discretion, 
may change or alter the Project's design aiierthe Addendum has been approved. In 
this wey, the public and County decision mekem do not know if the Project that is 
before them at the Planning CnrnrniMion hearing is the Project that will ultimately 
be designed and built. This violates CEQA'e requirement fur an accurate, finite, and 
mostly importantly, st.able project description. 

For these reasons, the County can only approve an SDR application if the 
County withdraws the Addendum and related approvals, and prepares an EIR with 
a project deBCiiption that re:tlacte the Project that is ultimately deecribeq. and 
approved in the SDR prooess. 

F. A Sub11equant Em ia Required t.o Addreaa Significant New Imbrmation 
Related to Huard&. 

New information of substantial importance related to Hazaroous and 
Hazardous Materials is now known, which could not he.ve been known e.t the time 
the 2004 Specific Plan EIR was certified. A subsequent EIR must be prep81'ed to 
diacloee and anal.y?.e this new information for public review and comment. 

Public Resources Code section 21166, subdivision (c) states that subsequent 
review is neceesary when there is "[n]ew information, which was not known and 
could not have been known at the time the environmental impact report was 
certified as complete, becomes availabl.e." 108 Such new information "may require 
preparation of e. subsequent EIR if the new information raises signific.ant questions 
about the key assumptions or in.formation relied upon in the previous document." 107 

wa Februaey 4., 2019 Std'Report. p. 1. 
uia Pub. Be10Urcee Code, f 21166; aee alao CEQA Guidelinea, § 16162, aubd. (a)(3}. 
U77 S. Xaetlu. & M. Ziacbb, Practice Under the Calim::uia EnvmllD1Amlal Quality .Act id., § 19.20, p. 
19·Zl <Rev. Mar. 2018); eee aleo &curi.ty llDl'imameaW S]'BtsBu v. SoutlJ. Coaat Air QIJlllity 
Manap.mtmt Diat. (1991) ZZ9 CaLApp.Bd 1101 124 Cnaa-a.tiw daclaration baaed on aaaumptimul and 
Dali hard data concarning air quality emiuiona; aubeeq_uent review requized 6:xr permit to COD1truct 



February 18, 2019 
Page 27 

Here, the Addendum states that the project would not expose people or 
structures to significant risk from wildland fl.res, that the Project was consistent 
with the thresholds ana]ymd in the 2004 Specific Plan EIR, and that risks were lees 
than significant.1° 8 However, this assessment does not consider that the Applicant · 
now seeks to relocate a gas pipeline which rurui on ''the west side of Hesperian Blvd 
and north side of Via Mercado, adjacent to the proposed development." 109 

Gas pipe: relocations must be reviewed and ooordinated with Pacific Gas&: 
Electric ("PG&:E11

) e.nd be oonsistent with their safety and inspection practices. 110 
The underlying conclusion of the 2004 Specific Plan, 2004 Specific Plan EIR, e.nd 
now this Addendum, we.s that existing underground pipelines are in good working 
order and regularly maintained, such that routine .relocations, when coordinated 
with the agency, will not result in increased risk to human health from gas line 
explosions and resulting mes, including tlie potential t.o cause or exacerbate a 
hazardous materials accident.111 

This conclusion is incorrect. New information has become known since the 
2004 Specific Plan EIR was prepared which demonstrates that disturbance of 
existing Bay Area underground gas pipelines may cause significant impacts :&om 
leaking or gas explosions. For example, since the 2004 Specific Plan EIR was 
certified, •[o]n September 9, 2010, a 8O-inch diameter natural gas transmission 
pipeline, ownsd and operated by Pacific Gas and Electric Company (PG&E) 
ruptured in San Bruno, California. Gae escaping :&om the rupture ignited resulting 
in the loss of eight lives, injuries to 58 people, destruction of 88 homes, and damage 

incinerator which baaed analysis on prior as11WDptiooal; Mou v. ·County of Humboldt (2008) 162 
Cal.App.4th 1041, 1062 (74% increase in water ueage &om creekaince prior BIR was substantial 
new infouoation rtiquiring eubeequent review). 
10& Addendum. p. 94; Specific Plan EIR, pp . .291-292. 
1011 February 4, 2019 SteffRe]lort, pp. 4, li0 (utility relocation map 8.lld note S atati111 tbat PGE will 
relocate Via Mercado gaa line}, 117· 122 (.J anumy 2, 2019 PG&E Letter, di.8CW!llling gae line 
relocation); Addendum, p. 7. 
110 See Stal!'Report, p. 4. 
111 See e.g. Addend.um, p. 7 (concluding th.at '"There is no nsw inmrmation that was not known. and 
could not haw b8en known at the time the prior EIR wae certified that shows that the P!oject would 
have more, ar more aevere, aigmficant effects OD utility eervicee in the eurround:ing areas. ImpaciJI to 
utilities wDUld he leaa than sipil1Cant."). 
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to 70 other homes. 11112 The Calimrnia Public Utilities Commiesion ("CPUC") 
subsequently found that the San Bruno pipeline was in deteriorated condition prior 
to the explosion. 118 More recently, on February 17, 2019, construction workers 
installing underground fiber optic cables in a San Francisco neighborhood ruptured 
an underground gas pipeline along Geary Boulevard, igniting a massive fire that 
damaged several nearby huildinga: 114 

Although no one was killed in the Geary gas explosion, the fire caused 
significant property damage and disruption to traffic and local neighborhoods, and 

112 Cal.immia Public Utilities Comm •• San Bruno Incident Report, 
http://www.cpuc.ca.goy/G8neral,aspx?id=6476 Oast visited Feb. 14, 2019.) 
us California Public Utilities Comm., San Bruno Incident Report, 
http://www.q)UC.ca12v/yploadedFilea/CPUQ Public Websit,e/Cont,ant,/Saf;ety/Natural Gas Pipeline/ 
Newa/A,endaStaft'RQport;reOIIPGESapB:omoExplosion.pdf Oaat visited Feb. 14, 2019). The San 
Bruno Reports a:re attached baret.o u Bzhibit B fully incorporat.ed into this Comment Letter, and 
mu.et be made part of the administrative record for th:i& Project. 
u, See February 10, 2019, SF Gat.e, San Fn.Dciaco gas explosioIJ shoots fire that burns buildinp, 
available at httpa:J/www,afp,te,com/newa/Wllamc1e/Gaa·lip&·exploaion·in·San·Franciaco·sete· 
b11Udinr·IB6964Q4.pbp Oaat vieit.ed. February 15, 2019), attached hereto as Exhibit C. 
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required the use of substantial utility and fire protection services to put the fire out 
and rest.ore power.115 

In thie case, the Addendum explains that the Project will relocate a local 
street, Via Mercado, approximately 150 feet south of its existing location.116 In 
order to facilitate the street relocation, the Applicant must also relocate an existing 
underground gas pipeline from the existing Via Mercado t.o the proposed Via 
Mercado, and reconnect it to an existing gas line along Hesperian Blvd. 117 The 
Addendwn fails to discuss the existing condition of the gas pipeline or ana]yze the 
potential impacts of its ~location. The Staff Report explains that PG&E's 
comments on the Project acknowledged the presence of this gas pipeline and several 
other underground service lines on end in the direct vicinity of the Project, and that 
"modification or relocation requests should be coordinated with PG&E." 118 The 
Addendum concludes that the Project will result in equal or less significant impacts 
from hazardous releases than previously identified in the 2004 Specific Plan EIR. 119 

However, neither the Addendum nor the Staff Report contain any analysis of 
the potentially significant impacts that could occur from disturbing the Via Mercado 
gas pipeline or any other underground eervice lines that will be disturbed or 
relocated by the Project. Moreover, the Addendum contains no mitigation meuures 
for any hazardous materials impacte.'UO Thie violates CEQA's requirement that the 
County anelyze whether the Project will "create a significant hazard to tbe public or 
the environment through reasonably :fureseeable upset and accident conditions 
involving the release of hazardous materials into the environment, "121 and provide 
feasible mitigation to reduce potentially significant impacts t.o less than significant 
levele,ue 

mfd 
11a Addendum, Jl. 6. 
117 Addendum., p. 7. 
118 Steff Report, p. ,i.. 
119 Addendum. p. 86. 
l.iD See Addendum, pp. 86·94 <Hazard.8 and Hazll.l'dous Materials section). 
Lil. Addendum., p. 86; CEQA Guidelines, Appendix G, Section VIll.b. 
w Pub. Res. Code H 21002.1(.a), 21100(b)(3) (CEQA document must contain mitigation measures 
aufficient t.o minimize tbs sigmficant adverae environmental impacts identified in the document>. 
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The Specific Plan EIR was certified based on information available in 2004 
which indicated that the pipelines on the Project Bite, including the pipeline elated 
for relocation, were maintained in good working mder and are suitable for 
relocation. However, new information about the potentially significant impacte 
from disturbing gas pipelines during ,:outine construction e.ctivitiee demonstrates 
that the Project is likely to have new or more severe significant effects not discussed 
in the Specific Plan EIR. 118 

Given the potentially massive risks to human health and safety posed by 
disturbance of underground pipelines, this information is of substantial importance. 
It was not known, and could not have been known, even with the exercise of 
reaeonable diligence, when the 2004 Specific Plan was certified, as these events end 
subsequent regulatory investigation and reporting of them had not occurred. The 
County must prepare an EIR that adequately discloaes the potentially eignificant 
hazardous impacts from disturbing undersround pipelines, and which incorporates 
feasible mitigation meaeuree t.o reduce these impact.s to lesa than eigni:licant levels. 

IV. THE PLANNING COMMTSOON CANNOT MAKE THE REQUIRED 
FINDINGS UNDER THE SUBDIVBION MAP ACT TO APPROVE THE 
PROJEC'19S VESTING TENTATIVE MAP 

The County cannot make the required findings under the SMA to approve the 
Project's VTM because the Project fails to comply with CEQA, and the proposed 
Resolution of Approve! fails to include requisite findiqs regarding the Project's 
density reallocation, as required by the SMA The County cannot approve the 
resolutions conceming the VTM and Conditions of Approval on the baais of these 
inadequate findings. The p,:oposed Reeolution muet be withdrawn :&om 
consideration at the FebruBl'Y 19, 2019 hearing, and resubmitted when and if the 
County can make the required findings. 

1111 14 CCR I 16182(&)(8). The dete:riora.ted condition ofaome matin1 Bay Area wuleqround pa 
pipelim,a may also be a. changed ciral.mstlmce under which the Project is beiDc uadertabn which 
clid not mat when the Specmc Plan EIR wae certmed in zoo,. H Celt I 15162(a)(2). 

"471MXNlj 
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A The Planning Cbmmiseion Cannot Mab Mandatory SMA Findings 
Rea'arding Environmental Impacta. 

The SMA provides guidance as t.o the findings that the agency must make 
when approving a tentative map. 

4471'.i·DO!ij 

Government Code, section 66474, provides: 

A legislative body of a city or county shall deny approval of a tentative 
map, ore. parcel map for which a tentative map was not required, ifit 
makes any of the following findings: 

(a) That the proposed map is not consistent with applicable general 
and specific plans as specified in Section 66451. 

(b) That the design or improvement of the proposed subdivision is not 
consistent with applicable general and specific plans. 

(c) That the site is not physically suitable fur the type of development. 

(d) That the site is not physically suitable fur the proposed density of 
· development. 

(e) That the deailn of the subdivision m the propoaed improvements 
are likely to cause subataDtial environmental damage m substantially 
and avoidably injure :6.ah or wildlife or their habitat. 

(t) That the design of the subdivision or type of improvements is likely 
to cause seriaua• public health problems. 

(g) That the design of the subdivision or the type of improvements will 
conflict with easements, acquired by the public at large. for access 
through or use of, property within the propoeed subdiviBion. In thiB 
connection, the governing body may approve a map if it ·finds that 
alternate easements, for acceee or for uee, will be provided, and that 
theee will be substantially equivalent to ones previously acquired by 
the publ:i.c. This subsection shall apply only t.o easemente of record or to 
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eaeements established by judgment of a ooUl't of competent jurisdiction 
and no authority is hereby granted to a legislative body to determine 
that the public et large hae acquired easements for access through or 
uee of property within the propoeed subdivision. 

(Emphasis addedJ 

Furthermore, where an EIR has been prepared. and demonstrates that there 
will be s:ignific.a.nt and unavoidable environmental impacts, a VTM can be certified 
only if the decision makers issue a statement of overriding considerations, per 
Government Code, section 66474.0l: 

Notwithstanding subdivision (e) of Section 66474, a local government 
may approve a tentative map, or a parcel map for which a tentative 
map was not required, if an environmental impact report was prepared 
with respect to the project and a finding was made pursuant 
t.o paragraph (3) of subdivision (a) of Section 21081 of the Public 
ReSOlllCN Code that specific economic, social. or other oonsiderations 
make infee.eible tbs mitigation meeeuree or project alternatives 
identified in the environmental impact report. 114 

Government Code, section 66474, subeections (e) and(~ implicete CEQA, and 
prohibit decision makers from approving a tract map where the project is "like]y to 
cause substantial environmental damage" or (!cause eerio118 public health 
p:mblems_-1115 Here, as diacuaeed in section Il, iD:fra., approval oftha project is like]y 
to cause substantial impacts to eir quality and GHG emissions. The proposed 
Resolution of Approval does not include specific findings concerning these impacts. 
Rather, the resolutions attached to the February 4, 2019 Staff Report state only 
that the Project is in the ~ublic interaet" and cite factors in support of that 
oonclueion.lll8 Nor oould the Commission make such findings based on the record 
before it, because the County has not iseued a subsequent EIR, has not determined 
that these impacts lll1t significant and unavoidable, and has not issued a statement 

1M CA Govt Code§ 88474.01. 
w Gov. Code, § 88474,, 1ubds. (e), (t). 
Ul9 February 4,,Z019 Staff'Repart. attached Reaolution [UDDumbered attachmant1. Reeolutio:n Number 
[unnumbezed Reaolutianl. 

44.711-DMj 
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of overriding considerations to address the Project's outstanding, unmitigated 
significant impacts. 

B. The Draft Resolutions and Staff Report Fail t.o Include Mandatory SMA 
Findings Re1udina: Chanpa in Land U ae Denaitisa Requasted by tba 
Project Applicant. 

Government Code, section 66474.2 states that approval must be made 
pursuant to a noticed public hearing, and must consider the fullowing: 

44?6 ·00~j 

(a) Except as otherwise provided in subdi~ion (b) or (c), in 
determining whether to approve or disapprove an application for a 
tentative .map, the local agency shall apply only those ordinances, 
policies, and standards in effect at the date the local agency has 
determined that the application is complete pursuant to Section 65943 
of the Govemment Code. 

(b) Subdivision (a) shall not apply t.o a loeal agency which, before it ha.a 
determined an application for a tentative map to be complete pursuant 
to Section 65943, has done both of the following: 

(1) Initiated proceedings · by way of ordinance. resolutioDt or 
motion. 

(2) Published notice in the manner prescribed in subdivision (e) 
of Section 65090 containing a description sufficient t.o notify the 
public of the nature of the proposed change in the applicable 
general or specific plans, or wning or subdivision ordinances. 
A local agency which has complied with this subdivision may 
apply any ordinances. policies, or standards enacted or 
instituted as a result of those proceedings which are in effect on 
the dat.e the local agency approves or disapproves the tentative 
map. 

(c) If tba aubdivision applicant request& chanps in applicable 
ordinances, policies or ■tandards in connection with the same 
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davalapment project, IIJl1' onlinencea, policiea a:r •b,nda:rda adopted 
purauant to the applicant'• nqueat ■hall apply. 

(Emphasis added). As Government Code, section 66474.2, subsection (c) 
makes clear, if an applicant requires changes to any approved ordinances, policies, 
or standards, then the agency must make specific :findings to that extent. 

Here, the Applicant ie requesting a shift in density ellooations, ta.king the 
residential housing allocations from other Project subareas and reassigning them to 
this Project. 117 Due to this change in Project parameters, the County issued an 
Addendum. to the EIR Cae opposed to negative declare.ti.on or mitigated negative 
declaration), in e:ffect recognizing this change in policy. The County did not make 
specific findings concerning these impacts; rather, the reeolutions attached to the 
February 4, 2019 Staff Report state only that the Project is in the "public interee~ 
and cite factors in support oftbat conclusion.ue Thia fails to comply with the SMA's 
e:x:preae requirement make VTM findings regarding the Project's shift in density 
allocations. 

m Addendum pp. 33·34. 107·108 <.eee Tahle 91 demomtratmc density alloeation ahift'). 
111 February 4,2019 Staft'Report. attached Reaolutian [unnumbe:n,d 11.tta.chm.mt], Reaolution Number 
[unnumbe:n,d Re10lutiool. 

'475-00llj 
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V. CONCLUSION 

The County must prepare and circulat.e a legally adequat.e subsequent EIR 
for the Project which fully discloses and mitigates the Project's potentially 
significant impacts that were not known and were not addressed in the Specific 
Plan EIR before the Project can be approved. The EIR must also incorporate all 
Project changes or mod.iiications required by the Planning Director in its SDR 
review; Finally. the County must postpone the relat.ed approvals under the SMA 
fur a VTM, unless and until it can make the required findings. 

Thank you for your consideration of these comments. 

SFD:ijl 

Attachments 

4471!-l)Ollj 

Sincerely, 

Sara F. Dudley 




