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Re: Comments on the Draft Environmental Impact Report for the
Tesoro Avon Marine Oil Terminal Lease Consideration (SCH

No. 2014042013)

Dear Ms. Mongano;

We are writing on behalf of Safe Fuel and Energy Resources California
("SAFER California”) to provide comments on the Draft Environmental Impact
Report ("DEIR”) prepared by the California State Lands Commission ("CSLCT),
pursuant to the California Environmental Quality Act (“CEQA”"),! for the Tesoro
Avon Marine Oil Terminal Lease Consideration Project ("Project”) in Contra Costa
County. Tesoro Refining and Marketing Company, LLC (“Applicant”) attempts to
enter into a new J0-year lease of State sovereign land with the CSLC to continue
the Avon Marine Oil Terminal ("Avon Terminal”).? According to the DEIR, the
Project objective is to continue operations at, and maintain the level of refined
petroleum product exported through. the existing Avon Terminal. In addition to a
renewed 30-year lease, the Applicant is also proposing to upgrade the Avon

! Pul. Resources Code, §§ 21000 et seq,

“'The propesed Project invalves Tesoro Refining and Marketing Company, LLEC, a whaolly owned
subsidiary of Tesoro Petmolewm Corporation
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Terminal to meet Marine Oil Terminal Engineering and Maintenance Standards
C"MOTEMS").»

Basged upon our review of the DEIR, CSLC records, as well as pertinent

10-1 | public records in the possession of other agencies, we conclude that the DEIR is so

inadequate under CEQA that it must be withdrawn. As a preliminary matter, the
10-2 I DEIR fails to adequately deseribe the Project under review ., precluding an aceurate

assessmont of its impacts, CSLC's failure to use an appropriate baseline for the
10-3 | analysis in the DEIR also precludes the ageney and public from accurately

assessing the environmental impacts, The DEIR further fails to identify and
10-4 | address all of the Project's potentially significant impacts to water and air quality.

Finally, the DEIR is inadequate because it fails to propose feasible mitigation

10-5 measures to reduce and avoid the potentially significant impacts caused by the
Project, and illegally defers formulating some mitigation measures to a future time.
These numerous defects in the DEIR, set forth in greater detail in the following
10-6 paragraphs, are fatal errors. The CSLC must withdraw the DEIR and prepare a
revised DEIR which fully complies with CEQA.

We prepared these comments with the assistance of technical experts Phyllis
Fox, Ph.D), QEP. PE, DEE (Attachment A) and marine ecologist Michael
10-7 MeGowan, Ph.D) (Attachment B). Dr. Fox's and Dr. MeGowan's technieal
comments and curriculum vitae are attached and submitted in addition to the
comments in this letter. We request that the CSLC respond to the comments of Dr.
Fox and Dr. McGowan separately.

I STATEMENT OF INTEREST

SAFER California advocates for sale processes at California refineries to
protact the health, safoty, the standard of life and the economie interests of its
members., For this reason, SAFER California has a strong interest in enforeing
environmental laws, such as CEQA. which require the disclosure of potential
environmental impacts of, and ensure safe operations and processes for, California
oil refinaries and their associated transportation, loading, and unleading facilities,
Failure to adequately address the environmental impacts of crude oil transport and
relining processes poses a substantial threat to the environment, worker health,

' MOTEMS are celified in California Code of Regulations, Title 24, Califorma Building Code,
Chapter 81F- Marine Oil Terminals (Cal. Code Regs,, tit. 24, § 3101F et seq ).
BTy
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surrounding communities. and the local ecconomy.

Refineries and their associated facilities are uniguely dangerous and capable
of generating significant fires and the emission of hazardous and toxic substances
that adversely impact air quality, water quality, biological resources and public
health and safety. These risks were recognized by the Legislature and Governor
when enacting SB 54 (Hancock). Absent adequate disclosure and mitigation of
hazardous materials and processes, refinery workers and surrounding communities
may be subject to chronic health problems and the risk of bodily injury and death.

Poorly planned oil industry projects also adversely impact the economic well-
being of people who perform construction and maintenance work in those facilities
and the surrounding communities. Plant shutdowns in the event of accidental
release and infrastructure breakdown have eaused prolonged work stoppages. Such
nuisance conditions and catastrophic events impact local communities and can
jeopardize future jobs by making it more difficult and more expensive for businesses
to locate and people to live in the area. The participants in SAFER California are
also concerned about projects that carry serious environmental risks and public
service infrastructure demands without providing countervailing employment and
economic benefits to loecal workers and communities.

The members represented by the participants in SAFER California hive,
work, recreate and raise their families in Contra Costa County. including the city of
Martinez. Accordingly, these people would be directly affected by the Project’s
adverse environmental impacts. The members of SAFER California’s participating
unions may also work on the Project itsell. They will, therefore, be first in line to be
exposed to any hazardous materials, air contaminants, and other health and safety
hazards, that exist onsite,

II.  THE DEIR'S DESCRIPTION OF THE ENVIRONMENTAL SETTING
RENDERS IMPACT ANALYSES FUNDAMENTALLY FLAWED AND
MISLEADS DECISION MAKERS AND THE PUBLIC

CEQA requires the lead agency to include a deseription of the physical
environmental conditions in the vicinity of a project as they exist at the time
environmental review commences.t The description of the environmental setting

S CEQA Guidelines, § 16126(a); see also Communities for A Better Environment v. South Coast Air
Quality Management Diat,, 48 Cal. 4th 310, 321 (2010).
1187006y
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constitutes the baseline physical conditiong by which a lead agency may assess the
significance of a project's impacts. The EIR must also describe the existing
environmental setting in sulficient detail 1o enable a proper analysis of project
mmpacts.®

Describing the environmental setting aceurately and completely for each
environmental condition in the vicinity of the project is critical to an accurate,
meaningful evaluation of environmental impacts. The courts are clear that,
“|bjefore the impacts of a Project can be assessed and mitigation measures
considered, an [environmental review document] must deseribe the existing
environment.™® 1t is;

a central concept of CEQA. widely accepted by the vourts, that the
significance of a Project’s impacts cannot be measured unless the DEIR
first establishes the actual physical conditions on the property. In
other words, baseline determination is the first rather than the last
step in the environmental review process.”

Additionally, it is axiomatic that the baseline information on which an EIR
relies must be supportad by substantial evidence ® The CEQA Guidelines define
“substantial evidence” as “enough relevant information and reasonable inferences
from this information that a fair argument can be made to support a conclusion.™
"Substantial evidence shall imclude facts, reasonable assumptions predicated upon
facts, and expert opinion supported by facts.” “[Ulnsubstantiated opinion or
narrative [and] evidenee which is clearly inaceurate or erroneous . . . is not
substantial evidenos."19

In this DEIR, the CSLC violated these standards by comparing the Project's
lease-period operating emissions to a baseline significantly overinflated and thus
10-8 e e T
not representative of existing environmental conditions. Specifically, the CSLC
employed a ten-vear average of ocean-going vessel ("OGV) ealls to the Tesoro Avon

* Galante Vineyards v. Monterey Peninsula Water Management [iatrict, 60 Cal. App 4th 1108, 1121-
22 (1567,

& Cownty of Amador v. Bl Dorado County Water Agancy, 76 Cal. App. 4th 931, 962 (1808),

! Save Our Peninsula Comm. v. Monterey County Bd. of Supervisors, 87 Cal. App. 4th 99, 125 (2001)
¥ See CEQA Guidelines. §15068(a)(3) (*An initial study may rely upon expert cpinion supported by
facts, technienl studies ar other substantial evidence to decument its findings.").

# CEQA Guidelines, §16584.

18 Pub. Resourves Code, § 21082 2(c),

H BTy
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4 Marine Terminal ! Under this approach, the CSLC estimated that the average
number of ships calling on the Avon Terminal pre-project was 124, (OSLC stated
that its 10-vear average approach “recognizes that the number of vessels using the
Avon Terminal can fluctuate substantially from year to year.”'® Even stall, the

10-8 agency’s ten-vear baseline grossly inflates the number of vessel ealls to the Avon
con't Terminal because it averages into the ten year baseline six operating years when

two berthing stations operated: Berth 1 and Berth 5.

As Dr. Fox points out in her comments, since Berth 5 was shut down in 2009,
the use of a “10-year period that includes Berth 5 operations does not accurately
capture ‘anctual’ conditions at the time CEQA review was started.”* As the DEIR
itself acknowledges, Berth 1A will operate without any changes to Avon's current
ship traflic.'® Sinee the decommissioning of Berth § in 2009, the Avon Terminal has
never reached 100 ship calls.!® Thus, all operational years prior to 2010 are
unrepresentative of pre-Project conditions because they included vessel calls for the
Avon Terminal when two berthing stations operated.!™ Since the proposed Project
will continue to operate a single berth at current ship traffic levels, the pre-project
baseline was considerably overinflated, Dr. Fox opines that a “more accurate
representation of ‘actual’ conditions is the two vears immediately prior 1o CEQA
roview, or 2012 and 2013."1* The average number of ship calls during these vears
was 85.1 Operational year 2011 was unrepresentative also because the Avon
Terminal had unusually low vessel calls due to maintenance at the terminal and
the refinery,

The CSLC violated CEQA by utilizing a ten-year average baseline
unsupported by substantial evidence, As a result, the pre-project baseline used to
¥ compare the Project’s potential impacts was 45% higher than a more representative

I DEIR, p. 1-10 (“The vess] traffic numbers used as the baseline for the analveis in this EIR is the
averuge number of vessel calls per yenr from 2004 Lo 20157)

3 DEIR, Table 2-4, p. 2.51.

1* Jd. at 2-31.

M Comments of Dr. Phyllis Fox, November 10, 2014 at p. 3, (hereinafter ' Dr. Fax Comments”),
oltached as Attachment A

'€ DEIR, p. 14.

'* DEIR, Table 2-4, p. 2-51,

2.

® id.

1 Dr. Fox Comments, p. 3.
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A twoyear average.<" The DEIR's exaggerated baseline corrupts the DEIR's entire
emissions analysis. Since the Avon Terminal will continue to operate with a single
10-8 Berth under the renewed 30-year lease, Dr. Fox's 2Z-year average baseline of 85
con’t vessel calls is far more representative of actual conditions and supported by
substantinl evidence, Accordingly, the CSLALY must prepare a revised DEIR that
complies with CEQA Guidelines section 15125 (a). The revised DEIR must also
reanalyvze the Project's emissions impacts using a baseline that represents actual
conditions.

A, The DEIR's Biological Analysis is Fundamentally Flawed
Because it Relies on Out of Date and Incomplete Information

According to Dr. MeGowan's expert opinion, the DEIR relies upon obsolete
10-9 and incomplete information for its analysis of biological impacts 2! As a result, Dr.
Metiowan concludes that the resulting baseline in the DEIR is so deficient that the
severity of the Project's impacts to biological resources cannot be estimated,
Moreover. the CSLC failed to disclose and analyze all of the Project’s potentially
significant impacts to biological resources and failed to identify feasible mitigation
10-10 measures necessary to reduce those impacts. Consequently, the CSLC must
prepare a revised DEIR that accounts for all sensitive biological resources and
mitigates any potentially significant impacts to them.

Dr. McGowan begins by explaining that Table 4.2-1 in the DEIR relies on two
out-of-date and incomplete sources. the 19589 Arthur Smith study (over half a
century old) and the 2007 National Oceanic and Atmospheriec Administration
10-11 ("NOAA") Report on Subtidal Habitats and Associated Biological Taxa in San
Francisco Bay 2 Dr. McGowan finds both references fail to account for numerous
native and nonindigenous species that have been found in the Project area.

Dr. MeGowan provides substantial evidence that the 2007 NOAA Report is
outdated with regards to the presence of blue mud shrimp (Upogebia pugettensis) in
the San Francisco Bay., The blue mud shrimp is an important element of the

¥ benthic community because it carries a parasite driving native species extinet in
= 46% figure 18 denived by compuaring the DEIR's 10-year baseline of 124 (H3V to Dr. Fox's Z-venr
baseline of 85 OOV
4 Comments of Dr_ Michael MeGowan, November 10, 2014 at p. 4. (hereinafter * Dr. McGowan
Comments"), attached s Attachment B.
= Dr, MeGowan Comments, pp, 4-5
# DEIR, Table 4 2-1, pp. 4.2-4; 4.2-5.
MBTO0%ey
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4 several West Coast estuaries.®! Contrary to the 2007 NOAA Report stating the
presence of blue mud shrimp in the San Francisco Bay as “questionable,” Dr.
MeGowan presents substantial evidence indicating that blue mud shrimp is present
and was the second most abundant organism collected in the San Pablo Bay in
10-11 2010.2% The DEIR's omission of the blue mud shrimp stems from the agency’s
con't decision to rely on obsolete sources of information. Thus, the CSLC's biologieal
analysis was not based on substantial evidence., The CSLC must prepare a revised
DEIR that identifies the blue mud shrimp and evaluates the Project’s potential
impacts to this species,

B.  The DEIR Improperly Defers the ldentification and
Incorporation of Mitigation Measures

CEQA requires that “[e]ach public agency shall mitigate or avoid the
significant effects on the environment of projects that it carries out or approves
whenever it is foasible to do 80.7% This requirement is the “core of an EIR. 27 The
environmental review must identify feasible and fully enforceable mitigation
measures [or each significant impact.*® This approach helps "insure the integrity of
the process of decision by precluding stubborn problems or serious eriticism from
being swept under the rug."#

Deferring formulation of mitigation measures to post-approval studies is
generally impermissible * An agency may only defer the formulation of mitigation
10-12 measures when it “recognizes the significance of the potential environmental effect,
commits itself to mitigating the impact. and articulates specific performance criteria
for the future mitigation.™! “A study conducted after approval of a project will
inevitably have a diminished influence on decision making. Even if the study is

# Dr, MeGowan's Comments, p. 4.

7 Dr. MeGowan Comments, p. 4 (Dr. MeGowan also stated blue mud shrimp were abundant in the
San Franeiseo bay in asimilar 2011 study),

= Publy, Resourses Code, § 210021, sulkl (),

T Citizens of Goleta Valley v, Bd, of Supervisors of Sanla Barbara Cnty, 62 Cal. 54 554, 584.85
(1E80)

2 CERA Cusdelines § 15126 4. subd. {ad 1(A); (a)(2Z).

2 Concerned Citizens of Costa Mesa, Inc. v. 32nd List. Agricultural Assn., 42 Cal, Sd 929, 936 (1986)
{citntions omitted)

= Sundstrom v. County of Mendocine, 202 Cal. App. 5d 286, S08-309 (1988): ser also CEQA
Cuindehnes. § 16126 .4, subd. (a)(1)(B).

T Gentry v, City of Murrieta, 38 Cal, App. 4th 1359, 1411 (1895) (ating Secramenta Cld County Assn.
v. County Council. 229 Cal. App. 5d 1011, 1028-1089 (1851).
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subject to administrative approval. it i3 analogous to the sort of post hoc
rationalization of agency actions that has been repeatedly condemned in decisions
eonstruing CEQA.™=

CEQA’s requirement to assess feasible mitigation measures applies not only
to an agency's analysis of a project, but to an ageney's consideration of alternatives:

[1]t is the policy of the state that public agencies should not approve
projects as proposed if there are feasible alternatives or feasible
mitigation measures available which would substantially lessen the
significant environmental effects of such projects. and that the
procedures required by this division are intended to assist public
agencies in systematically identifving both the significant effects of
proposed projects and the feasible alternatives or feasible mitigation
measures which will avoid or substantially lessen such significant
effects,™

The CEQA Guidelines reiterate the state's policy that a public agency “should
nol approve a project as proposed if there are feasible alternatives or mitigation
measures available that would substantially lessen any significant effects that the
project would have on the environment. ™ Pursuant to this policy. no public agency
shall approve a project unless its findings on the feasibility of alternatives and
mitigation measures are supported by substantial evidence ™

In the DEIR, the CSLC improperly deferred to a future environmental review
any discussion of twenty mitigation measures for the only two alternatives
considered for the Project ® The OSLC considered three alternatives to the Project:
the No Project alternative, the Restricted Lease alternative and the
Environmentally Superior alternative (the proposed Project).”” Under the No
Project alternative, the Avon Terminal lease would not be renewed and the existing
Avon Terminal would be decommissioned.™ Under the Restrictad Lease
alternative, the Avon Terminal lease would be renewed but restricted from

= Sundatrom, 202 Cal. App. 5d at 307
= Pub. Resourves Code, §21002,

# CEQA Guidelines §16021{a)(2)

* Pub. Resources Code, §21081.56.

* DEIR, p. 4.2-75.

= {d. at 5.7; 810

# Jd. at ES-6

BTNy
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4 transporting oil. The Avon Terminal would be placed into caretaker status and left
in place to be used for alternative purposes.™ The USLC concluded that the
10-13 Environmentally Superior alternative was the proposed Project because the No
con’t Project alternative and the Restricted Lease alternative had greater potential for
adverse environmental impacts,*® llowever, the CSLC failed to set forth any
evidenece to suppart this conclusion.

The DEIR precluded both the decisionmakers and publie from intelligently
evaluating, analyzing, and comparing the Project alternatives to the proposed
Project, The DEIR contains no discussion of mitigation measures for potentially
significant or significant and unavoidable impacts related to the No Project
alternative and the Restricted Lease alternative; instead, the DEIR merely lists the
1014 | impacts: 08-10, 08-11. BIO-23, BIO-24, BIO-25, BIO-26, WQ-16, WQ-18, AQ6. AQ-

3 7. GHG-4. GHG-5, GSS8-10, CR-2, LT-3. LT-4, LUR-6, LUR-8, C5-10, and CS-11.
The DEIR's failure to assess and improperly deferral of mitigation measures for
alternatives renders the entire alternatives analysis legally inadequate under
CEQA 4 It is impossible for the publie, let alone the decisionmakers, to
intelligently compare the alternatives to the proposed Project without some
diseussion of these twenty deferred mitigation measures,

Accordingly, the CSL{C's determmation that the proposed Projeet is the
Environmentally Superior alternative is not supported by substantial evidence.
The CSLC arbitrarily selected the proposed Project as the Environmentally
Superior alternative without fully considering the No Project and Restriet Lease
alternatives, because the DEIR failed to analyze any mitigation measures
associated with the only two alternatives considered in the DEIR. As the California
Supreme Court held in Citizens of Goleta Valley v. Board of Supervisors, the
discussion of mitigation measures and alternatives is the “core of an EIR."% The
CSLC must prepare a revised DEIR that analyzes the twenty deferred mitigation
measures and recirculate it for publie review.

10-15

* id. at B5-0; ES-8.

“ DEIR, pp. EB-16: ES-17,

* DEIR, Table ES-2 pp, E5.18.E5.25,

& Citizens of Goleta Valley, 62 Cal. 3d at 664
S BTy
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III. THE DEIR FAILS TO SATISFY CEQA’S PURPOSE AND GOALS

CEQA has two basie purposes, neither of which the DEIR satisfies. First,
CEQA 15 designed to inform decision makers and the publie about the potential,
significant environmental effects of a project.® CEQA requires that an agency
analyze potentially significant environmental impacts in an EIR.# The EIR must
not rely on scientifically outdated information to assess the significance of impacts.
and must instead result from “extensive research and mformation gathering”
including consultation with state and federal agencies, local officials, and the
interested public.® To be adequate. the EIR must evidence the lead ageney's good
faith effort at full disclosure.'® The EIR has been described as “an environmental
alarm bell” whose purpose it is to alert the public and its responsible officials to
environmental changes before they have reached ecological points of no return. ¥
Thus, the EIR protects not only the environment but also informed self-
government.'® The IJIR’s purpose is to inform responsible officials of the
environmental consequences of their decisions before those decisions are made,

The second purpose of CIEQA is to require public agencies to avoid, reduce or
prevent environmental damage when possible by requiring appropriate mitigation
measures and through the consideration of environmentally superior alternatives 4
The EIR serves to provide public agencies, and the public in general, with
imformation about the effect that a proposed project is likely to have on the
environment and to “identily ways that environmental damage can be avoided or
significantly reduced.”™ If a project has a significant effect on the environment, the
agency may approve the project only upon a finding that it has “eliminated or
substantially lessened all significant effects on the environment where feasible,”
and that any unavoidable significant effects on the environment are “acceptable due
to overriding concerns” specified in CEQA section 21081.%1 The DEIR fails to satisfy
these two basic purposes of CEQA.,

= CEQA Guidelines, § 15002, subd. (a)(1)

“ Pub, Resources Code, § 21000; CEQA Guidelines, § 16002,

“ Berkeley Keep Jets Over the Bay Comm. v, Board of Port Comm., 21 Cal. App, 4th 1544, 1367
(2001): see also Schaeffer Land Trust v. San Jose City Council. 215 Cal. App. 8d 612, 520 (1989).
 CEQRA Guidelines § 15151; see also Laurel Heights 1. 47 Cal. 8 576, 406 (1998)..

& County of Inye v. Yorty, 32 Cal App. 8d 795, 810 (1973) (nternal quotations omitted)
 Citizens of Goleta Valley v. Bd. of Supervisors, 52 Cal. 3d 563, 564 (1990} (citations omitted).
“ CEQA Guidelines, § 15002(a)(2)-(3): Berkelsy Keep Jots Cuver the Bay Comm., 91 Cal. App. 4th at
1554,

= OEQA Guudelines, § 15002, subd, (a)(2)

o CEQA Cuidelines § 15092, subd. (b)(2)(A)-(B).

21870060y
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A. The DEIR Fails to Include All the Relevant Data in a Single
Report

As a preliminary matter. we hereby reserve our right to file supplemental
comments at a later date because the CSLC failed to make all documents referenced
in the DEIR available for review during the full comment period. The DEIR's
failure to incorporate and summarize all of the relevant information in the text of
the document in a manner that is understandable to the public violates CEQA's
disclosure requirements. CEQA expressly requires a lead agency to make all
referenced documents available to the public for the full comment period .2 The EIR
must be “a compilation of all relevant data into a single formal report . . which
would facilitate both public input and the decisionmaking process.”

The DEIR failed to meet this moest basic requirement of CEQA, In section 4.1
of the DEIR, it states that the probability estimates for tanker and barge spills from
vessel traffic accidents was based on data developed during the preparation of the
10-16 | Unocal San Francisco Refinery Marine Terminal EIR (the 1994 Chambers Group
Ine. report).™ The report was not made available to the public during the entire
comment period, nor provided to us in response to our October 13, 2014 request lor
immediate access to all documents referenced or relied upon in the DEIR 3 By
failing to provide the 1994 Chambers Group Inc. report, the CSLC impeded the
public from thoroughly assessing whether the potential impacts of il spills was
accurately assessed, Thig error is amplified because the report iz over 20 years old.
As Dr. Metiowan states in his comment letter, the data the ageney relied upon is
not substantial evidence because it is more than 20 years old »®

Similarly, Table 4.2-1 of the DEIR summarizes the biotic communities found
in the Project area based upon the 1959 Arthur Smith report titled, The Natural
History of San Francisco Bay Region.® This report was unavailable during the
entire comment period and not provided to us in response to our Oetober 13, 2014
¥ request for immediate aceess to all documents referenced or relied upon in the

2 Pub. Resources Code, § 21002(0)(1 ), see also CEQA Guidelines, § 15087()(5).

& Russian Hill improvement Association v, Boord of Permit Appeals, 44 Cal. App. Sd 168, 168 (1876)
# DEIR, p. 4.1-83,

¥ See Adams, Broadwell, Joseph & Cardezo Request for Immediate Access (hermnafter "Request for
Tmmedinte Ammess), sent Ovtaber 145, 2014, sttached as Attachment C,

% Dr, MeGowan Comments, . 2

*1 DEIR, Table 4. 2-1, pp. 4.2-4; 4.2-5; sew also DEIR, p. 9-18
BTy
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DEIR.® By failing to provide this report, the CSLC obstructed the public’s ability
to fully analyze whether the DEIR adequately addressed impacts to biological
resources. As Dr. MeGowan again states in his comment letter, the data from this
fifty year old report is obsolete and thus does not constitute substantial evidence %

I
-

10-16 Publie access to all supporting data for each section of the DEIR is eritical for
an informed review of the DEIR. The CSLC failed to provide substantial evidence
to support its environmental conclusions presented in the Operational Safety and
Risk of Aceidents and in the Biological Resources section of the DEIR, The agency
also failed to provide afl data relied upon during the full comment period.
Consequently, a revised DEIR that includes all of the relevant underlying data
must be prepared for public review and comment in order to be compliant under
CEQA.

con't

B.  The Project Description in the DEIR is Inadequate

CEQA Guidelines section 15378 defines “project” to mean “the whole of an
action, which has a potential for resulting in either a direct physical change in the
environment, or a reasonably foresecable indirect physical change in the
envirenment.”™ “The term “project” refers to the activity which is being approved
and which may be subject to several discretionary approvals by governmental
agencies. The term project does not mean each separate governmental approval.”®
10-17 Courts have explained that “[a] complete project deseription of a project has to
address not only the immediate environmental consequences of going forward with
the project, but also all “reasonably foreseeabile consequencels] of the initial
project.”™ “If an] ... EIR . . . does not adequately apprise all interested parties of
the true scope of the project for intelligent weighing of the environmental
consequences of the project. informed decisionmaking cannot occur under CEQA

¥ and the final ETR is inadequate as a matter of law ™
% Rogquest for ITmmediale Acoess; see alse Adams, Brondwell, Joseph & Cardozo Publie Records Act
Request (hereinafter *PRA Requeat’), sent October 13, 2014, attached as Attachment D.
5 Dr. MeGowsai comments, p. 3.
© CEQA Gindelines §16378.
# CEQA Guidelines, 16878 subd. @),
% Laurel Heights Improvement Association v. Regents of University of California, 47 Cal, 5d 376, 598
(1988) (emphasis added); see also Vineyard Area Citizens for Responsible Growth, Ine, v, City of
Rancha Cordova, 40 Cal, 4th 412, 44960 (2007
& Riverwateh v. Qlivenhain Municipal Water Dist,, 170 Cal. App. 1th 1188, 1201 (2009).
HET-O06ey
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A The DEIR fails to meet CEQA's requirements for an adequate projoct
description, by omitting from the analysis the reasonably foreseeable consequences
10-17 of the Avon Marine Oil Terminal Lease Consideration Project, In particular, the
con'’t DEIR fails to identify and analyze reasonably foreseeable changes in crude imports

to the Avon Terminal.

In Communities for a Better Environment v. City of Richmond, the First
Distriet Court of Appeal held that an EIR for a refinery project must disclose
whether the proposed project would allow the refinery to process heavier crude
where a change in feedstock is a reasonably foresecable consequence of the proposed
10-18 project.™ There, petitioners argued that the EIR was inadequate because the
project description failed to clearly and consistently state whether the project would
facilitate the future processing of heavier erudes at the refinery, and to analyze the
consequences of such a change ™ In that case, the EIR acknowledged that the
proposed project would allow the refinery to process a wider range of crude oils,
including crude that contains a higher amount of sulfur and associated
contaminants % However, the lead agency denied claims that the refinery would
also be able to process heavier erudes than before "' Petitioners pointed to
conflicting statements in the EIR and the project proponent’s SEC filings, as well as
the project proponent's rejection of a permit limitation precluding the alteration of
the baseline crude slate mix, all of which suggested that the project would (contrary
to the lead agency’s claim) enable the refinery to process heavier crudes.® The
court agreed with petitioner that a crude switch was reasonably foreseeable and
mvalidated the EIR “because the EIR's project deseription _.. [was] inconsistent and
obscure as to whether the Project enablos the Refinery to process heavier erudes,” %

Here, the DEIR suffers from a similar error. The DEIR presents conflicting
statements in the EIR about the type of oil imports occurring at the Avon Terminal,
First noting that the majority of imports and all erude oil imports oceur at Tesoro's
Amorco Marine Terminal, ™ the DEIR then suggests crude oil is being imported at
¥ the Avon Terminal.™ This ambiguity is exacerbated by the DEIR's failure to place

“ Communities for a Better Enviranment v. City of Richmond, 184 Cal. App. 4th 70, 82 (2010)
* Bee iel. at 83,

“ Sev iel. nl 78-77.

= Id.

% Sew id. at 83.-85.

% Bee id. at 86,

T DEIR, p. 2.1, note 4

I DEIR, p. 4.4-11,
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any limits on what the applicant can import. As a result, the DEIR leaves open the
possibility of future increases of imports to the Avon Terminal.™ Dr. Fox contends
that “[tJhis is a serious omission as there is nothing to prevent Tesoro from using
the Avon Terminal to import erude oil. This would significantly inerease indirect
volatile organic compounds ("VOC ) and toxie air contaminants ("TAC") emissions
{o.¢., banzene) from on-shore tanks."™ Elevated VOC and TAC emissions, relative
to current feedstocks, would also result in increased VOO and TAC emissions when
transporting. storing and moving crude oils into and out of tanks and associated
equipment, such as pumps, connectors, and valves, ™

Dr. Fox goes on to explain that Bakken crudes have unique chemical and
physical characteristics that distinguish them from currently refined erudes, 7
These unique characteristics include high volatility, lammability, and elevated
concentrations of TACs and VOCs."® Should the applicant choose to increase
Bakken crude imports, as it very well could under the current DEIR, the significant
environmental impacts to air quality and public health would not be analyzed in the
DEIR." Moreover, Dr. Fox notes that the Material Safety Data Sheets submitted
with Tesoro’s Vancouver Terminal Application additionally disclosed very high
concentrations of benzene in its erude oil. Aceording 1o Dr. Fox, increased
concentrations of benzene means the crude is more volatile.™

The Chief Executive Officer of Tesoro, Greg Goff, stated that Tesoro shipped
5,000 to 7,000 bbl/day of Bakken into California in the first quarter of 2014 and the
Bakken supply is limited 1010.000 bbliday due to logistic constraints.” Acvording to
Dr. Fox, these numbers are consistent with known rail imports of Bakken to
Tesoros Martinez refinery.® which is supplied by the Avon Terminal #1 It is also

= DETR, p. 2.6 ("a small percentage of imports ccours on an as-needed basis as discussed in Seetion
21.5)

@ Dr, Fox Comments, p. 9.

HWid. ab 11,

T Id,

wid.

' Jd. at 10,

W 1d. at 9-10.

@1 2014 Tesoro Corporation Earmings Conference Call (hereinafter referred 1o as *Q1 Conference
Call®), Mny 1, 2014, Goff responss to Barlay questions at 28:10 — 28:47 mun, webenst available at:

Sledo adig-servercomimipith®sdnzhdanfey and transcnpt attached as Attachment E; see

genemally Dr. Fox Comments, p. 12,

= Q9 2013 Tesoro Corporation Earnings Conference Call, November 7, 2015 Transeript, George Goff
statements at p. 4 (*We also started taking up to § unit traina s month of Bakken crude cil into our
SIET-O0%8ey
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reasonably foresecable that the Bakken crude could be supplied by a recently
permitted Global Partners rail-to-marine terminal in Oregon® and the proposed
360,000 bbliday rail-to-marine terminal facility at the Port of Vancouver in
Washington (Vancouver Terminal) that Tesoro is currently building with Savage
Companies,® The Vancouver Terminal will import North American “cost-
advantaged” erudes by rail and export them by ship to California and Alaska. Dr.
Fox states that this terminal is “key” to Tesoro’s plans to import Bakken and other
cost advantaged crudes to its west coast refineries. ™ And as explained already.
nothing in the DEIR limits the amount of “cost-advantaged” crudes the Avon
Terminal accepts.

Accordingly, substantial evidence shows that it 1s reasonably foreseeable that
the Project will involve a change in amount and quality of erude imported at the
Avon Terminal. The failure of the DEIR to analyze, let alone mitigate. any of the
potentially significant environmental impacts associated with Bakken crude
renders the DEIR inadequate. The CSLC must either expand its analysis to
encompass the reasonably foreseeable possibility that Bakken crude will be
imported to the Avon Terminal or condition the approval of the Project to prohibit
the import of Bakken and other similar light crudes.

Martinez refinery... we have the capacity to deliver nearly 350,000 barrels per month of Bakken erude
oil into our Martinez, California refinery.”) and 11 (*...what we said was we can deliver three unit
trains per month into the Martinez or Golden Eagle refinery as woll as some sdditional manifest cars
that we do, which allows us to maximize the use of the facilities. A= a result of that, it's 360,000
barrels per month at the pressnt time.), available st: hitpfphs corporuie-
rnetihoonix ghtnl =701 22&p=irol transeriptaarehive, transoript sitached as Attachment F; see
generally Dr, Fox Comments, p. 12
# Dr. Fox Comments, p. 12
* See, e.g., Olobal Wm& Tesoro Waits on Brlngl ng Bakkm Oil Wm Bloumtmg -\uguat 0, .ZL"II 4,
Availnble st . W g - 18 . :
Lesoro-wodls btml und Rurv l Jarroll, Exclusive; t"uhfunun Getting .\Iorn Baklcen Prude b\r Burgv lhnn
Ral. Reujers, October 23, 2014, Available at- http:ihwww reutars comlarticlef201400023us.
califormia-bakken-barge-id USKCNOIC1 TLZ0141023 both attached as Attachment G and
Attachment H, respectively; see genemlly Dr. Fox Comments, p. 10
= Dr, Fox Comments, p. 10
Q1 Conference Call supra, Goff responas to Barclay questions at 28:54 - 50:18 min
SIRT-006cy
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IV. THE CSLC IMPROPERLY PIECEMEALED ENVIRONMENTAL
REVIEW OF THE PROJECT

CEQA defines “project” broadly to encompass the “whole of the action,"®® The
CEQA Guidelines state “the term ‘project’” has been interpreted Lo mean far more
than the ordinary dictionary definition of the term.”™ Any activity “which may
cause either a direct physical change in the environment, or a reasonably
foreseeable indirect physical change in the environment” constitutes a “project” or
the "whaole of the action."¥” This includes, but is not limited to, “later phases of the
project, and any secondary, support, or off-site features necessary for its
implementation.™8 If later phases or future activities are reasonably foreseeable
consequences of a proposed project. an agency must include a deseription of the
actions in the environmental review document and analyze their impacts 59

In performing its analysis, a lead agency must not “piecemeal” or “segment” a
project by splitting it into two or more segments, This approach ensures "that
environmental considerations do not become submerged by chopping a Iarge project
into many little ones, each with a potential impact on the environment, which
cumulatively may have disastrous consequences ™%

Here, the DEIR improperly excluded emissions associated with on-shoro
tanks that receive imported produets *! The DEIR's failure to consider these
potentially significant environmental impacts directly violates 21100()(1) of the
Public Resources Code, because VOU emissions from on-shore tanks are a
10-20 reasonably foreseeable indirect or secondary effect™ caused by the Project. Even
the DEIR states in the Project Description that the objective of the Avon Terminal
is to transfer products between the Refinery and/or on-shore tankage to ships
berthed at the Avon Terminal, or import Reflinery feedstocks to upland storage
¥ tanks that will later be transferred to Refinery process units ® Admittedly then,

= Pub. Regourses Code, §§ 21085, 21080(a); CEQA Guidelines, §§ 15002(0), 165008(h), 16166, 15878,
Appendix G

= CEQA Guwdelines § 16002(b},

“ Pub, Resources Code, § 21065,

= CRQA Cusdalines. Appendix (F.

= Citizens Assn. for Sensible Development v, County of Inyo, 172 Caol, App. &1 151, 168 (1985),
“ Burbank-Glendale-Pasadena Airport Authority v. Hensler, 233 Cal. App. 3d 677, 592 (1801 ),
Bozung v. Local Agency Formation Commission, 13 Cal. 5d 205, 283-284 (1975).

# DEIR, p. 4.4-18.

= CEQA Gudelines, § 15558(n)(2)

#® DEIR, p. 2-1.
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4 the on-shore tanks are part of the Project. The CSLC illegally piccemealed the
10',20 Praject by excluding from CEQA review reasonably foreseeable emissions associnted
con't with on-shore tanks,

The agency further erred by concluding incorrectly and without substantial
evidence that emissions from these on-shore tanks are primarily driven by diurnal
temperature changes and atmospheric pressure conditions. ™ As Dr, Fox makes
clear, emissions from on-shore tanks is primarily driven by the vapor pressure of
10-21 the material being stored in the tanks and handled by the fugitive components, ™
Dr. Fox explains that the import of Bakken crude oils 10 the Avon Terminal would
lead to reasonably foresceable significant environmental impacts from emissions
from on-shore tanks.* Thus, the DEIR must analyze the type and amount of erude
oil to be imported to the Avon Terminal.

The DEIR failed to analyze reasonably foreseeable direct and indirect
emissions associated with on-shore tanks because the CSLC illegally piecemealed
the Project. The agency also erred by concluding, without substantial evidence, that
10-22 emissions are driven by “_'ea_t-her and atmospheric pressure, not the vapor pressure
of the materials stored within them. For these reasons, the DEIR is fatally deficient
under CEQA, Accordingly, the DEIR must be revised to address these potentially
signifieant impacts or, alternatively. place restrictions on the type and amount of
crude oil imports that the Avon Terminal ean receive

V.  THE DEIR FAILS TO DISCLOSE OR ANALYZE ALL POTENTIALLY
SIGNIFICANT IMPACTS AND SIGNIFICANT ENVIRONMENTAL
IMPACTS OF THE PROJECT

An EIR must disclose all potentially significant adverse environmental
impacts of a project.?’ As explained in an appellate court CEQA decision:

The EIR must demonstrate that the significant environmental impacts
of the proposed project were adequately investigated and discussed
and it must permit the significant effects of the project to be considered

“ DEIR, p. 44-18,

* D, Fox Comments, p. 10

= Id.

7 Pub, Res, Code, § 21 10001

# Friends of the Bel River v, Senoma County Water Agency, 108 Cal App. 4th 869, 874 (2003)
BTy
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in the full environmental context.® We interpret this Guideline
broadly in order to “afford the fullest possible protection to the
environment." 1% [n so doing, we ensure that the EIR's analysis of
significant effects, which is generated from this deseription of the
environmental context, is as accurate as possible 191

The DEIR for this Project fails to provide the legally required disclosure.
Among other things. the DEIR provides an inadequate baseline condition from
which to evaluate environmental significant and potentially significant impacts to

10-23 air quality, water quality, and biologival resources,

The DEIR must be revised to address these impacts and re-circulated for
public review, CEQA requires re-circulation of an EIR when significant new
information is added to the EIR following public review but before vertification.**2
The Guidelines clarify that new information is significant if “the EIR is changed in
a way that deprives the public of a meaningful opportunity to comment upon a
substantial adverse environmental effect of the project” including. for example, “a
disclosure showing that . . . [a] new significant environmental impact would result
from the project.” 19 The following new, significant environmental impacts would
result from the Project and must be addressed in a revised DEIR that is re-
circulated for public review .

A, The DEIR Must Be Revised To Disclose All Potentially
Significant and Significant Air Quality Impacts from Operation
of the Project
1 The DEIR's Operational Emission Estimates Are Underestimated,

Significant and Not Supported By Substantial Fvidence

10-24 According o Dr, Fox, the DEIR underestimated the maximum potential
increase in ship calls during the lease period (140 vs. over 191) and overestimated
the number of ship calls during the "actual” baseline years (124 vs. 85),10 In doing
s0, the DEIR erroncously claimed the Project would reduce emissions when in fact
“ Guadelines, § 16126, subd. (e)
100 Kings Coundy Farm Bureau v. City of Hanford, 221 Cal. App. dd 882, 720 (1990)
101 See glso Remy ot al, Guide to the Cal Environmental Quality Aet (10th ed. 1959), pp. §74-576
2 Pub. Kes. Code, § 21002.1,
128 CEQA Cuidelines, § 15088 6,
14 Dy, Fox Comments, p. 2 (emphases addad).
SRy
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they would be significantly inereased.!™ When the more repregentative two-year
vessel call average is used to estimate pre-project baseline emissions. and the
DEIR's emission caleulations are otherwise used, the Project actually increases
emissions, as summarized by Dr. Fox in Table 2,

Table 2.
Revised Emissions Based on
Revised Pre-Project (2012-2013 Baseline) Emissions (ton/yr)
0 Nikx PM10 | PM25 | VOO Six
Pre-Project 7.0 B6.1 23 2.3 3.4 214
Post-Praject 11.2 93,9 3.3 a2 48 0.3
Increase 3.3 27.2 1.0 0.9 1.4 8.9

The DEIR established significance thresholds of 15 tonfvr and 88 Ib/day for
three pollutants: VOCs, mono-nitrogen oxides ("INOx"), and particulate matter with
an aerodynamic diameter of 10 micrometers or less ("PMi0).'* The DEIR then
concluded that “annual emissions from the baseline vear would decrease and,
therefore, no significance thresholds are expected to be exceeded. ™97 However, as
Dr. Fox explains, the DEIR only points to emissions in ton/vr and is entirely zilent
on daily emissions. Dr. Fox analyzed the DEIR's emission increase caleulations
from a single ship eall. ealculated in Appendix D of the DEIR and summarized here
in Table 4 below.

Table 4.
Revised Emissions Based on
Revised Ship Calls and Revised Per Ship Emissions
0 Nix PM10 | PM25 Voo Shx

Tesoro Neg. Dee.
(Ib/day) 814 9,350 163 129 339 324
DEIR, Appx. D (lb/day) | 186 1,666 56 53 80 504
Revised Emissions
(ton/yr) 43 496 9 7 18 17

Acoording to the DEIR, a ship call lasts about 24 hours, so Dr. Fox concluded

-

r that the ship emissions estimated in the DEIR on page 4.4-11 are daily emissions.

116 DETR, Table 4.4, p. 4.4-18.
198 DEIR, Table 4,4-% p. 4.4-13
107 fd
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A She contends the significance of these daily emissions should have been assessod in
the DEIR relative to the pre-Project daily emissions amount of zero. 1% This she
explains, is the appropriate analysis because while the emissions from a single ship
call are the same in the pre- and post-Project periods, there will be many more days
where ships are called in the post-Project period than during the pre-Project
baseline period. Because the DEIR utilized the exceptionally high baseline year, it
10-25 erroneously concluded that the post-Project period would have less ship calls than
con't during the baseline period. When using the more representative baseline of 85 ship
calls annually, Dr. Fox finds that there were no ships called on 280 days (365-85 =
280) or 77% of the time. Therefore. she concludes that the DEIR's daily emission
mcrease analysis should have utilized a zero ship emissions baseline and compared
that with emissions from one ship in the post-Project period. When the more
representative baseline of 85 ship ealls is used, as opposed 10 the inflated 124 ship
calls, the ship emissions summarized above from Appendix E (Table 4) are actually
daily increases in emissions, not decreases as the DEIR concludes,

Dr. Fox goes on to explain that because Table 4 actually represents daily
increases in emissions, the daily emissions from these criteria pollutants greatly
exceads the daily significance thresholds. For instance, the daily NOx emissions of
1.555 to 9,350 Ib/day greatly exceed the daily significance threshold of 88 Ib/day
adopted by the DEIR. Likewise, the revised daily VOC emissions of 339 Ib/day
excecd the DEIR's VOO significance threshold (339 vs. 85 Ibiday). Dr, Fox also
found that although the DEIR's VOO emissions of 80 Ib/day are just under the
DEIRs VOC significance threshold (80 vs. 85 lb/day). she opines that VOO
emissions would actually exceed the DEIR's significance thresholds if indirect
emissions [rom on-shore tanks were included in its analyses (see section VI of this
comment letter). This further exemplifies why CEQA prohibits the piecemealing of
projects - piecemealing hides significant environmental impacts that would
otherwise be apparent.

Dr. Fox then showed in Table 2 that annual emissions of all eriteria
pollutants increases as well when the more reasonable 85 vessel call baseline 1s
10-26 used. She presented substantial evidence that the increase in NOx emissions, 27 .2
ton/yr, exceeds the DEIR's CEQA significance threshold of 15 tondvr by about a
¥ factor of two 199 Accordingly, Dr. Fox opines that the increase in NOx emissions due

158 D Fox Comments, p. &
4 DEIR, p. 4.4-18
HIRTMey
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to the Project are “highly significant if estimated relative to ‘actual’ conditions at
the time that CEQA review commenced,”119

Table 2.
Revised Emissions Based on
Revised Pre-Project (2012-2013 Bascline) Emissions (ton/yr)
co NOx PM10 PM2.S (s & SOx
Pre-Project 79 66.1 23 3 34 21.4
Post-Project 112 593.3 33 iz 4.8 30.3
Increase 3.3 27.2 10 0.9 1.4 8.9

In light of these significant errors underestimating the Project’s operational
emissions. a revised DEIR analyvzing the Project's significant impacts on air quality
must be prepared. The revised DEIR must utilize a baseline that conforms to
CEQA Guidelines section 15125(a) and proposes all necessary mitigation measures
to reduce the Project’s significant air impacts to less than significant.

2. The DEIR Must Be Revised To Disclose the Project’s Significant
PM2.5 Emissions

The DEIR identifies particulate matter with an aerodynamic diameter of 2.5
micrometers or less ("PMzs") and particulate matter with an aerodynamic diameter
of 10 micrometers or less ("PMyy”) as eriteria pollutants that poses a serious health
hazard. ! The DEIR's summary of PM: s ambient air quality data in the vicinity of
the Avon Terminal showed that the federal PMas standard was exceeded eight
times in 2011, once in 2012, and seven times in 2013 near the Terminal "2 Absent
from the DEIR, however, is the disclosure that the San Francisco Bay Area Air
Basin ("SFBAAB") is classified as “non-attainment” for California and national
ambient air quality standards for both PMas and PM standards 155 Dr. Fox
explains that the significance of the SFBEAAB being non-attainment is that any
increases in PMz s emissions as a result of this Project could contribute to existing

V0 Dr. Fox Comments, p. 4

11l DEIR, pp. 44-2

112 DETR, Table 4.4-1, p. 4.4.7.

H 2018 Aren Designations for State Ambient Air Quality Standards PM2.5, Available st

buspidsowarhcogevidesiglodn201 istate pu2lpdf sttached as Attachment .
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4 coxcoodances of ambient PMasair quality standards in the vieinity of the Project,
which i1s a per se significant impact.114

In summarizing the PMpand PMzsambient air quality data in the vieinity of
the Avon Terminal 1'% the DEIR acknowledges that “PM: 5 is considered even more
10"27 dangerous to human health than PMia due to its ability to lodge more deeply into
con't Tung tissue, "M% Yet, despite recognizing the serious human health risks associated
with this eritenia pollutant, and notwithstanding the fact the SFBAAE is in non-
attainment of national and state ambient air quality standards, the DEIR fails to
evaluate the significance of increases in both PMip and PMzsas a result of the
Project’s increase in ship calls over the lease period.

The DEIR did not establish a significance threshold for PM2s stating that the
Bay Area Air Quality Management District ("BAAQMD") recommended that CEQA
lead agencies continue to rely upon thresholds set forth in its 1999 BAAQMD CEQA
Tuidelines. 117 BAAQMD in fact only withdrew its recommendation of the updated
2010 CEQA Cuidelines pending an appeal before the California Supreme Court.
However, this appeal has nothing to do with the merits of the thresholds and is
narrowly focused on whether the adoption of these thresholds was a “project” under
CEQA YA Nevertheless, for purposes of this DEIR, the CSLC adopted the 1999
BAAQMD CEQA significance thresholds for NOx, VOCs, and PMys without
10-28 considering substantial evidence demonstrating that they are outdated and
incomplete 1%

Since the BAAQMD adopted the 1999 CEQA guidance. Dr. Fox explains that
signilicant changes have occurred in the SFBAAB that affect air quality,
warranting use of a more reasonable threshold of significance for NOx, VOUCs and
PM 0.1 Ambient air quality standards have become more stringent and new
pollutants, PM: s and lead, have been added to federal and state ambient air quality
standards. The BAAQMD updated its CEQA significance thresholds precisely to
address these significant developments in air quality, recognizing that the 1999
¥ thresholds were outdated by omitting important criteria pollutants and too high to

i D, Fox Comments, p. 8
& DEIR. pp. 4.4-2; 4.4.7
e DEIR. p. 4.44.

W ld at4.4-15

138 Jd. st 4.4-8, note 1,

1B I at 4,448,

150 Dy, Fox Comments, p. 8
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4 adequately protect ambient air quality. Dr. Fox presented Table 5 in her comment
letter to highlight the significant differences between the 1999 and 2010 BAAQMD
CEQA significant thresholds. That table is recreated below.

Table 5.
Comparison of
10-28 BAAQMD CEQA Significance Thresholds
con’t Adopted in 1999 and 2010

ANNUAL DAILY
(tonfyr) {Ib/day)
1999 2010 1969 2010

voco 15 10 85 54

Nix 15 10 85 54
PMI10 15 15 85 82
PM2.5 - 10 - 54

The DEIR's attempt to find refuge in the lack of significance thresholds in
BAAQMD's 1999 CEQA Guidelines for PM2s does not save the agency from
conducting an impact analysis for this eriteria pollutant under CEQA. Indeed, the
CSLC was fully authorized to develop its own threshold. CEQA Guidelines Section
15064.7 states that “|e]ach agency is encouraged to develop and publish thresholds
of significance that the agency uses in the determination of the significance of
environmental effects.” 1% The CSLC could have established significance thresholds
of PM:susing the established thresholds of numerous other air districts throughout
the state, 122 For example, the South Coast Air Quality Management District
("SCAQMD) has established two PMyssignificance thresholds - a regional
threshold of 55 Ib/day and localized thresholds, reported in lookup tables as a
function of location. receptor distanes, and project size.’®® These localized
¥ thresholds range from | Ib/day to 46 Ib/day, based on the size of the source and its

ElDEQA Cuidelines, § 15084 .7; sre also Pub. Res. Code, § 21082 (directing sgencies 1o sdopt
precedures and eriteria for evaluating projects),

1 Dr. Fox Commernta, p, 8.

1% DEIR, pp. 44-2; 4.4+7.

19 BCAGMD, Final — Methodology to Caleulsts Particulate Matter (PM) 2.6 and PM 2.6 Significance

Thrm*mld Uclcsber ‘JlJl)l.r mml'\blﬂ at: mmmwm

.n\tunhment J
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10-28 # distance to the nearest roceptor. The Mendocino County Air Quality Management
1 District ("MCAQMIDY) also has established a PM:s CEQA significance threshold of
con't o4 Ibday. 15

According to Dr. Fox, the Project’s daily increase in PM:s emussions, as
estimated in the DEIR, is slightly less than the MCAQMD, BAAQMD, and
SCAQMD regional thresholds (63 Ib/iday v. 54 and 55 lb/day), but exceeds the upper
end of the range of the SCAQMD’s |ocalized thresholds (53 Ib/day = 46 Ib/day). '
But when the Project's daily increase im PM 25 emissions is revised according to Dr.
10-29 Fox's much more reasonable vessel call average (85 OGV), the Project significantly

exceads the daily regional PMz sthresholds established by all three air districts (129
Ib/day = 54-55 Iblday) 1% Substantial evidence therefore indicates that PMay
emissions are significant when properly evaluated under CEQA using significance
thresholds established by numerous other air districts and under the updated
BAAQMD threshold guidelines, Dr. Fox contends that these elevated levels should
at the very least trigger a re-evaluation of the emission ealculations to assure that
reazonably foreseeable impacts have been calculated.

Besides, the DEIR states that “[flor purposes of this analysis, an impact was
considered to be significant and to require mitigation if it would resultin .. . a
considerable net increase of any eriteria pollutant for which the Project region is
non-attainment under an applicable federal or State ambient air quality standard | .

127 Ag discussed above, violations of the federal PM 2 sstandards have been

10-30 recorded in the Project vicinity and the area is non-attainment for both federal and
state PMasstandards. Thus, this eriterion applies to the Project. According to Dr.
Fox's analyses, she presented substantial evidence in Table 3 and Table 1 (recreated
here below) that the Project would inerease PMa s emissions by 53 to 129 Ib/day!=
and 2.8 ton/yvr#® to 7 ton/yr .13 Dr. Fox concludes these are “considerable net
increases” under the DEIR's own eriteria that should have been found significant

¥ and therefore requiring mitigation under CEQA.

24 MCAGQMD, Adopted Alr Quality CEGA thresholds of Significance, June 2 2010, svailable at:
hitpaffww w.co mendosine e galngmdind! leaMCAQMPCOEQARecomendations pdf, attached as
Attachment K
%6 D, Fox Comments, p. &
1% Id. ot B
T DELR, p. 4.4-15 (emphasis added),
128 See Dr. Fox Comments, Table 4. p. 5.
18 Sae D, Pox Comments, Table 3, p. 4.
1% See Dr. Fox Comments, Table 4, p_ 6,
SLBT-00%ey
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A Table 3.
Revised Emissions Based on
Revised Pre- and Post-Project Ship Calls (ton/yr)
(0 Nix PMI10 | PM25 | VOC S0x
Pre-Project 7.9 66,1 2.3 23 3.4 214
10-30 Post-Project | 178 | 1486 | 53 5.1 76 | 482
con't Increase 99 | 825 | 30 | 28 | 42 | 268
Table 4,

Revised Emissions Based on
Revised Ship Calls and Revised Per Ship Emissions

e 0 Nix PM10 | PM25 | VOC S0x
Tesoro Neg.Dec,

(Ibsiday) 814 0.350 163 129 339 324
DEIR, Appx. D (Ib/day) 186 1,655 55 53 80 IR
Revised Emissions

(ton/yr) 43 496 9 7 18 17

In light of the existing levels of excess PMgs in the SFBAAB, and as shown by
Dr. Fox, substantial evidence indicates that the Project will result in significant,
10-31 unmitigated er_m'ssions of _PM;: .-;_in the mgiun_, This polh_xtanl. if left ynnuligaled.
has the potential to negatively impact labor involved with construction of the
Project and ecommunities living nearby the Avon Terminal. The CSLC must prepare
a revised DEIR which analyzes the Project’s significant adverse public health
impacts associated with PM: s emissions and include in its analysis all necessary
mitigation measures that reduce the Project’s potentially significant impacts 1o less
than significant.

B.  The DEIR Must Be Revised To Disclose All Significant and
Potentially Significant Water Quality Impacts from the
Operation of the Project

1, The DEIR Underestimates the Risk of an Oil Spill in the San
Francisco Bay Estuary

10-32 According to Dr. MetGGowan, the DEIR's analysis of the nsks of an oil spill
into the San Francisco Bay as a result of this Project is flawed, Dr. MeGowan
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4 oxplains that the DEIR understates the possgible impacts of oil spills by using a
mean average to summarize the frequency of spills, relies upon outdated reports.
arbitrarily choosing tw measure oil spills of 10,000 gallons or larger, and by

10-32 estimating the risk of Avon-related shipping accidents by erroneously comparing
con't Avon Terminal shipping traffic with all shipping traffic in the San Francisco Bay 19!
For the reasons explained below, Dr. MeGowan concludes that the CSLC must
prepare a revised DEIR that addresses these fatal errors.

The DEIR uses the expected mean time between spills inside and outside the
San Franciseo Bay in order to summarize the frequeney of spills occurring.'*2 Table
4.1-9 presents the expected mean time between spills for three sizes: 238 barrels,
1,000 barrels, and 10,000 barrels '™ Agcording to Dr. MeGowan, the CSL(s use of
the statistic "mean” understates the frequency of the Project’s oil spills beeause the
uze of the mean time skews the "middle” value toward the long time between
10-33 spills. '3 An average is therefore highly susceptible to being skewed by a single
outlier. Instead, Dr. MeGowan explains that a better measure of frequency of oil
spills would be the median time.!® The median would give a more representative
expected time estimate between spills, better predict the frequency of future oil
spills, and avoid being skewed by any outliers. Dr. MeGowan therefore concludes
that in order to better represent the risk of spills, the DEIR must be revised by
replacing the “mean” frequency time with the “median.”

Next, Dr. MeGowan explains that the DEIR's oil spill risk assessment is
inadequate under CEQA because it relies on an outdated 1994 Chambers Group
Ine. report. This report is more than twenty vears old and fails to constitute
substantial evidenos under CEQA. As a result, Dr. McGowan contends that the
10-34 DEIRs conclusions regarding potential impaets from an oil spill are entirely

unsupported, Because all oil spills in U8, water must be reported to the U.S. Coast
CGuard, 9 this data was available online to the CSLA? for the years 1990 through
2014.1* The CSLC must prepare a revised DEIR which uses more recent data
available regarding oil gpills.

B D, MeGowan Comments, pp. 2.3,

%2 DEIR, Table 4.1-8, p. 4.1-47.

fics Iﬂ'

4 Dy, MeOowan Comments, p. 2.

1€ Id,

126 1,

157 United States Coast Guand's National Responee Center, available st hittp: fhwww e useg. il
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The DEIR in Table 4.1-9 also underreported the frequency of oil spills by
erroneously choosing to measure only spills of 238 barrels (10,000 gallons) or larger.
No substantial evidence supports this selection. Dr. McGowan contends that many
of the spills reported to the U.S. Coast Guard are smaller than 238 barrels!™ and
that smaller oil spills can still have significant adverse environmental impacts. %9
10-35 Dr. MeGowan contends that the DEIR's arbitrary selection of 238 barrels
underreports the frequency of spills by disregarding all spills below 238 barrels 140
As a result, the DEIR's conclusion that there is a 36 year interval between o1l spills
is inaccurate and unsupported by substantial evidence.'*! The CSLC must revise
the DEIR to discuss the chronic impact of more frequent smaller oil spills that ean
have substantial environmental impacts to the San Francisco Bay.

Lastly, Dr. MeGowan finds that the DEIR is inadequate because it ealeulated
the risk of Avon-related aceidents by comparing the distance traveled of all shipping
traffic relative to the distance traveled by Avon-related shipping traffic.' 2 There is
no substantial evidence provided in the DEIR that supports the ageney's analysis
that the relative distance traveled is an accurate assessment of Avon-related spills.
Dr. Metiowan explains that the actual frequency of Avon-related shipping accidents

10-36 must be eompared 1o the total frequency of accidents and then sealed by distance.
He contends that his approach better accounts for the fact that the vessels calling
on the Avon Terminal may need more (or less) stringent risk reduction and
mitigation measures than other vessels not calling on the Avon Terminal due to the
variety of ships using the San Francisco Bay. 1% To adequately assess the risk of oil
spills into the San Francisco Bay as a result of the Project, the DEIR must be
revised to inelude the actual frequencies and sizes of all Avon.related oil spills into
the San Francisco Bay over the last 30-vear lease,

1 Dr. MeGowan Comments, p, 3.
8 Id. mt 2.
Wil See, e.g., LISCG National Response Center 2013 Report, Ser, No, 1055066, reporting one gallen of
otl spilled from Tesoro pipeline into Martinez waterway, nvalable nt:
htsptwww e useg milFOLAFlea/CY 1 8 e,
1l DETR, Table 4.1-8, p. 4.1.47.
12 DEIR, p. 4.1+47
2 Dr. MeGowan Comments, p. 3
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2 The DEIR Acknowledges But Fails to Analvze All Potentially
Significant Impacta Relating to Sea Level Rise

The DEIR acknowledges that the impacts of elimate change are expected to
alter the San Franciseo Bay Estuary ecosystem by “inundating and eroding
shoreline areas_ "' " Sea level could be up to eighteen inches higher by 2050 than
levels measured in 200079 Although the DEIR states it considered the effects of
10-37 sed level rise on operations, Dr. Gowan states that the DEIR is barren on any
analysis concerning the severity and possible impaects of sea level rise to the
structural and operational elements of the Avon Terminal '% Sinee the 30-year
lease will almost run through the projected 2060 estimates, the DEIR must be
revised to include a much more thorough analysis regarding climate change and
sea-lovel rise,

3. The DEIR Failed to Disclose and Analyze Impacts to Water
CQuality Associated with Firefighting Water & Foam Systems

The DEIR states that the Avon Terminal is equipped with firewater and foam
systems that can be activated in the event of a fire at the Terminal 'Y The DEIR
disclosas the following equipment associated with the fire provention, detection and
suppression systems: two 4,000-gallon-per-minute ((GPM) firewater pumps with
diesel drivers, each with an approximately 1,000-gallon fuel tank and a backup
emergeney generator; two 1.500-GPM elevated tower monitors with foam skids;
local and remote-actuated motor-operated emergency shutdown valves at the Berth
1A piping manifolds and at the existing valve station; an automated fire detection
10-38 system; booster pump: offshore firewater pump that takes suction from Suisun Bay;
firewater supplied by the Refinery; automatic and manual fire alarms; vendor-
supplied controls for new firewater pumps and elevated monitors: multiple hose
reels. monitors (portable and fixed), hydrants, and foam drums: multiple portable
and wheeled dry chemical extinguishers at the Avon Terminal; and an
uninterruptible power supply system.'*

Absent from the DEIR is any consideration of potentially significant
¥ environmental impacts associated with the firewater and foam systems. [tis

144 DEIR. p. 4.5-10

14 [d

HE D, MeGowan Comments, p. B,
Wt DEIR, . 2:46

L DEIR, pp. 2-156; 2-46.
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A reasonable to assume that two diesel-driven firewater pumps that spray an
estimated 4.000-GPM and take water from the Suisun Bay would have a potentially
significant environmental impact in the region. Moreover, the CSLC was aware of
these potentially significant environmental impacts from firewater discharge
because, in 2007, the agency analyzed impacts associated with firewater discharge
10-38 for the Chevron Long Wharl Marine Oil Terminal Lease Consideration project. 4%
con’t In that EIR, the CSLC identified firewater discharged that would oceur during tests
and/or maintenance on the fire protection system could have adverse impacts to
marine water quality. Although it concluded that treatment of such water at the
refinery would minimize impacts to less than significant, the Long Wharf EIR
demonstrates that the CSLC erred in the Avon Terminal DEIR by neither disclosing
or analyzing potentially significant environmental impacts from firewater
discharge 1™ The CSLC also noted in the Long Wharl EIR that the "[t]esting of
firewater systems is a necessary safety precaution . . . for the Long Wharf Marine
il Terminal 15!

Likewise, the testing of firewater systems and foam spray at the Avon
Terminal is a necessary safety precaution. [t would be unreasonable to assume that
these systems would be left untested during the 30-year lease period. Moreover,
unlike the Long Wharl Marine Terminal. the Project includes foam spray that may
have significant environmental impacts to the environment. Accordingly, the CSLC
was obligated under CEQA to identify potentially significant environmental effects
from firewater and foam discharge, and propose feasible mitigation measures or
alternatives that may reduce or avoid them. The CSLC must prepare a revised
DEIR which discloses. analyzes, and mitigates significant impacts to water quality
from the Project’s [ire suppression system.

VI, THE MITIGATION MEASURES PROPOSED IN THE DEIR ARE
INADEQUATE AND UNENFORCEABLE

CHEQA prohibits agencies from approving projects with significant
environmental impacts when feasible mitigation measures can substantially lessen
or avoid such impacts.152 An agency may not approve a project unless it has
"le]liminated or substantially lessened all significant effects on the environment

Ho 28LC, Draft Envirenmental Impact Repart for the Chevron Long Wharf Marine Gil Terminal
Lense Consideration, Section 4.2, p. 4.2-39, attached as Attachment L.

1

1L Id.

182 Pub. Resources Code, § 21002,
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where foasible.” %% The mitigation measures that are adopted by the agency must
be enforceable through conditions of approval, contracts, or other means that are
legally binding.'™ Incorporating mitigation measures into conditions of approval
ensures that the measures will be implemented. not merely adopted and ignored, 158
Therefore, a project proponent’s agreement to a mitigation measure, by itself, sn
insuflicient under CEQA. The mitigation measure must be adopted in a way that
makes it an enforceable agreemont that actually mitigates the significant
environmental impaect.'* The DEIR contains numerous mitigation measures that
are unenforceable, ineffective, and therefore inadequate under CEQA,

A. MM WQ-3 Is Unenforeeable And Inadequate Under CEQA

The DEIR acknowledges that the San Franciseo Bay Estuary is one of the
most invaded estuaries in the world '*" According to the DEIR. vessels may
discharge properly managed. segregated ballast water from segregated ballast
tanks into the San Francisco Bay Estuary as they take on produet from the Avon
Terminal.1®* The DEIR recognizes that this discharged segregated ballast water
has the potential to contain a variety of harmiul substances, most notably
nonindigenous agquatie species ("NAS"). 1% To inhibit the introduction and spread of
NAS in California, the Coastal Ecosystems Protection Act of 2006 established
10-39 performance standards for the discharge of ballast water, which are administered
by the CSLC. The DEIR then concludes that the introduction of new NAS from
discharged segregated ballast water as a result of continued Avon Terminal
operation will likely remain significant and unavoidable 150

As deseribed by Dr. McGowan in his comments and summarized in the
following paragraph, mitigation measure WQ-3 only requires that the applicant
“adwvise” agents and representatives of the shipping company about applicable
regulations. ! According to Dr. McGowan, this mitigation measure is inadequate to
¥ ensure that vessels actually comply with ballast water discharge regulations.

=8 DEQA Guidelines, § 15002 subd. (bi2).

I3 Pub. Resources Code, § 21081 8(b).

10 Fadenstion of Hillside & Canyon Asg'ns v. City of Los Angeles, 83 CA dth 1262, 1251 (2000).
i# Wondward Park Homeowners Ass'n v, City of Fresno, 160 CA 4th 885, T30 (2007,

/&' DEIR, p. 4.5-33

180 Jd. at 4.3-30

B2 1d, at 4.8-81

150 I, at 4.45-34

£l D, MeGowan Comments, p. &.
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4 Notifying ship operators does not ensure compliance. Dr. MeGowan states that that
the DEIR must be revised to include mitigation measures that “require vessels to
comply with the required laws and regulations before they can berth at the Avon
Torminal."**2 Dr. MeGowan notes that the DEIR's MM WQ-6 iz an example of a
10-39 mitigation measure that ensures vessels berthing at the Avon Terminal comply
con’t with applicable regulations. Per mitigation measure WQ-6, Tesoro must require all
representatives of vessels berthing at the Avon Terminal provide documentation
certifving that their vessel is in compliance with the 2001 International Maritime
Organization Convention on the Control of Harmful Antifouling Systems on Ships
and other applicable regulations. Aceordingly, the CSLC is required to prepare a
revisod DEIR which includes an enforeeable mitigation measure that ensures all
vessels ealling on the Avon Terminal certify compliance with the established
performance standards for discharging segregated ballast water into the San
Francisco Bay Estuary.

B. MM WQ-5 Is Unenforceable And Inadequate Under CEQA

While mitigation measure WQ-5 ensures that vessels comply with applicable
regulations, the measure is unenforceable because it only requires the applicant 1o
prepare and maintain current. a fact sheet of the Marine Invasive
Species Act of 2003 (MISA). and to provide it to all vessels calling at the Avon
Terminal ' Dr. McGowan again explains that informing vessel agents of
10-40 applicable regulations and standards is inadequate under CEQA o mitigate the
significant environmental impacts associated with biofueling.'%t Nothing in this
mitigation measure ensures compliance with MISA, The DEIR must be revised to
include a mitigation measure that requires vessels 1o comply with the required laws
and regulations associated with biofueling before they can berth at the Avon
Terminal,

VII. CONCLUSION

The DEIR is inadequate and must be withdrawn. We urge the CSLC 10
prepare and circulate a revised DEIR which includes a complete Project deseription
10-41 and an accurate environmental baseline upon which to measure the whole Project's
reasonably foreseeable impacts. The revised DEIR must also identify all of the

12 I, (omphasis added)

3 DEIR, p, 4.5%33

184 Py, MeGCowan Comments, p. &.
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Project’s potentially significant impacts, and incorporate all necessary and feasible
mitigation measures into the Projeet to reduce and avoid the Project’s significant
10-41 impacts on the environment and on neighboring communities. Finally, the revizsed
con't DEIR must analyze feasible mitigation to reduce impacts from the alternatives, in
addition to the Project.

We thank you for the opportunity to provide these comments on the DEIR.

AJR:cly

Attachments
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