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June 18, 2018 

VIA EMAIL AND OVERNIGHT MAIL 

Rosalynn Hughey, Director 

Planning, Building and Code Enforcement 

200 E. Santa Clara Street, 3rd FL 

San Jose, CA 95113 

Email: rosalynn.hughey@sanjoseca.gov 

Thai-Chau Le, Environmental Project Manager 

200 E. Santa Clara Street, 3rd FL 

San Jose, CA 95113 

Email: thai.chau.le@sanjoseca.gov 

Re:  Comments on the Initial Study / Mitigated Negative 

Declaration for 1015 South Bascom Avenue Assisted Living 

Facility Project, San Jose (CP17-046) 

Dear Ms. Hughey and Mr. Le: 

We write on behalf of the San Jose Residents for Responsible Development 

(“San Jose Residents”) to provide comments on the Initial Study and Mitigated 

Negative Declaration (“MND”) prepared by the City of San Jose (“City”) for the 1015 

South Bascom Avenue Assisted Living Facility Project (CP17-046) (“Project”), 

proposed by US Alliance Holden of San Jose, LLC (“Applicant”). 

The Project would be located at 1015 South Bascom Avenue, in San Jose.  

The Applicant is seeking a Conditional Use Permit for the development of 

approximately 165 assisted living units (192 beds) in a six-story building over a 

below grade podium parking garage.  The facility will be a fully licensed Residential 

Care Facility for the Elderly (“RCFE”), regulated by the State of California. The 

proposed building will consist of approximately 156,022 square feet of assisted 

living units, approximately 5,200 square feet of commercial retail uses on the 
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ground floor , a six-story concrete struc tu re over a 46,85 4 squ are foot below-gr ade 
podium par ki ng garage , and will be at a m aximum he igh t of 85 feet (wit h para pet). 

Based up on our r eview of t he MND and t he ava ilab le docu ments , we conclu de 
that the MN D fails to compl y wit h the r equ ir ements of the Cali fornia 
Env ir onm enta l Qua lity Act 1 ("CEQA"). Th e MN D fails to ident ify and exp lain the 
Project 's pot en ti ally significant envi ronm enta l impac t s and pr opose enforceab le 
meas ur es that can r edu ce those imp acts to a less than sign ificant level. 

As expl ained in t hese commen t s, the r e is more tha n a fa ir argume nt tha t the 
Project will r esul t in pot en ti ally sign ifican t public hea lt h imp acts from constr uct ion 
em iss ions . The City may not ap pr ove the Pr oject un til it pr epa res an env ir onmen t al 
imp act r eport ("EIR ") tha t adequate ly ana lyzes the Pr oject 's poten ti ally significan t 
dir ect , in direc t and cumul ati ve impac t s, and in corpora t es all feas ible mitigat ion 
meas ur es to avoid or mi nimi ze these impac t s . 

We pre pared these comm ents with the ass istance of air qu alit y expert J ames 
J . J . Clark , Ph .D. of Clark and Assoc iates ("Clar k"). Dr . Clark 's tec hnical commen t s 
and curri cul a vit ae ar e attached he r eto as Atta chmen t A.2 San J ose Res iden t s 
rese rves the ri ght to sup pl ement t hese comm ents at later hea rin gs and procee dings 
re lated to t hi s Project . 3 

I. STATEMENT OF INTERE ST 

Sa n J ose Residents is an un in corpora t ed assoc iati on of indi vidua ls and labor 
orga ni zat ions t hat m ay be adverse ly affected by t he potent ial public and worke r 
hea lth and safety sta nd ar ds and enviro nm enta l impac t s assoc iated wit h Project 
deve lopmen t . San J ose Res iden t s in clu des the Int ern ati ona l Br other hood of 
Electr ica l Wor ker s Local 332 , Plu mbers & Steam fitte r s Local 393 , Sheet Met al 
vVork er s Loca l 104, Sprinkl er Fi tte r s Local 483, and the ir me mb ers and fa mili es , 

1 Pub. Resources Code§§ 21000 et seq .; 14 Cal. Code Regs . §§ 15000 et seq. ("CEQA Guidelines "). 
2 At ta chm e nt A: Letter from James J .J. Clar k , Ph .D. to Linda Sobczynski re: Comment Let ter on 
Proposed Residen t ial Car e Faci lit y for th e Elder ly (RCFE ) Proje ct , 101 5 Sout h Bascom Avenue , San 
Jose , CA Draft Mit igated Negative Declara t ion and Ini t ial Study Repor t , J une 18, 20 18 ("Clar k 
Comments ") . 
3 Gov. Code,§ 65009(b ); Pub . Resources Code,§ 21177(a); Bakersfield Citi .zens for Local Control v. 
Bakersfield (2004) 124 Cal.App.4th 1184 , 1199 -1203; see Galan te Vin eya rds v. Monter ey Water Dist. 
(1997) 60 Cal.App .4th 1109, 1121. 
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and ot her individua ls that live and/o r work in the City of San J ose and San t a Clar a 
County. 

Indi vidu al membe rs of San J ose Res idents and t he affili ated labo r 
orga ni zat ions live, work , r ecreate and ra ise the ir fa mili es in t he City of Sa n J ose 
and Sa n ta Clara Coun ty . They wou ld be dir ectl y affected by t he Project 's 
envi ronm enta l and hea lth and safety imp acts . In dividu al membe rs m ay also work 
on t he Pr oject itse lf. Accordi ng ly, they will be firs t in lin e to be exposed to any 
hea lth and safety hazar ds that exist onsite . Sa n J ose Res iden ts have a stro ng 
in te r est in enforc in g the State 's env ir onm enta l laws t hat encou r age susta in ab le 
deve lopmen t and ens ur e a safe wor ki ng envir onmen t for it s mem bers . 
Env ir onm enta lly detrim enta l projects can jeopardize fu ture jobs by m ak in g it more 
difficul t and more expensive for busin ess and ind ustry to expand in the region , and 
by ma ki ng it less des ir ab le for busin esses to locate and peo pl e to live the re. 

II. AN EIR IS REQUIRED 

CEQA req uir es that lea d age ncies analyze any project with pot ent ially 
signifi cant envi ronm enta l impac t s in an EIR. 4 "It s purpose is to inform the pu blic 
and it s res ponsible officials of the env ir onme nta l conseq uences of the ir decisions 
before they are made . Thu s, the EI R protects not on ly t he envir onmen t , bu t also 
in form ed se lf-gover nm en t."5 The EIR has been desc ribed as "an enviro nm enta l 
'a larm bell ' whose purp ose it is to aler t t he pub lic and its r esponsible officials to 
environ m enta l changes before they have reac hed ecological point s of no r eturn ."6 

CEQA's pur pose and goa ls must be met th rough the pr epara ti on of an EIR, 
exce pt in certa in limi te d circumstances .7 CEQA conta in s a st rong presu mp t ion in 
favo r of r equ irin g a lead age ncy to pre pare an EIR. Th is presu mp t ion is r eflect ed in 
the "fair arg umen t" sta nda rd . Und er t hat st and ard , a lead age ncy "shall" pr epare 
an EIR whenever subst ant ial evi dence in the who le r ecor d before the agency 
sup por t s a fair argument tha t a pro ject may have a significant effect on the 
environ m ent. 8 

4 See Pub. Resources Code§ 21000; CEQA Guidelines§ 15002 . 
5 Citizens of Goleta Valley v. Bd . of Sup ervisors (1990) 52 Cal.3d 553 , 564 (internal cit at ions omitt ed). 
6 Count y of Inyo v. Yorty (1973) 32 Cal .App .3d 795 , 810. 
7 See Pub. Resources Code§ 21100 . 
8 Pub. Resources Code §§ 21080(d) , 21082 .2(d); CEQA Guidelines §§ 15002(k)(3), 15064(£)(1), (h)(l); 
Laurel Heights Impro vement Assn . v. Regents of the Uni v. of Cal . (1993) 6 Cal.4th 1112, 1123; No Oil, 
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In contras t , a mi t igated nega ti ve declara ti on may be pre par ed onl y whe n , 
afte r pr epa rin g an init ia l stu dy, a lead agency det ermin es that a pr oject m ay have a 
significa nt effect on the envir onmen t , but: 

(1) revis ions in t h e pr oject pl ans or proposa ls made by, or 
agr eed to by, the applican t before the pr opose d negat ive 
declar at ion and init ial study are release d for public review 
wou ld avoid the effects or mitigate the effects to a point where 
clearly no significant effect on the environment would occur, 
and (2) the r e is no substantial evidence in light of the who le 
record before the pu blic age ncy tha t the project , as revise d, 
may h ave a signi fica nt effect on t he envi ronm ent . 9 

Courts have he ld that if "no EIR h as been pr epa red for a nonexemp t projec t , but 
substa n t ial evidence in t he record supp ort s a fa ir argu ment tha t the project m ay 
resu lt in significan t adverse imp acts, the pro per r emedy is to or der pr epa r at ion of 
an EIR. "10 The fair argu ment standard creates a "low t hr esho ld" favo rin g 
environ m ental r eview th rough an EIR , ra the r than th roug h iss uance of a n egat ive 
declar at ion. 11 An agency's decision not to r equir e an EIR can be up he ld onl y whe n 
there is no cre dible evidence to the cont r ary. 12 

"Substa n t ial evidence" req uir ed to su pp or t a fair argum ent is defined as 
"eno ugh re leva nt in for mat ion and r easo n ab le in fere n ces fro m th is in format ion that 
a fair arg umen t can be made to supp ort a conclus ion , even t hou gh other conclus ion s 
might also be r eached. "13 Accord in g to th e CEQA Guid elines , when dete rmi nin g 

Inc . v. City of Los Angeles (1974) 13 Cal.3d 68, 75, 82 ; Stanislaus Audubon Society, Inc . v. Count y of 
Stanislaus (1995) 33 Cal.App.4th 144, 150-151; Quail Botanical Gardens Found. , Inc . v. City of 
Enc inita s (1994) 29 Cal.App .4th 1597 , 1601 -1602. 
9 Pub. Resources Code§ 21064.5 (emphasis added ) . 
10 See , e .g., Communities for a Better En viron ment . v. South Coast Air Quality Management Dist. 
(20 10) 48 Cal.4 th 310 , 319-320 . 
11 Citizens Action to Ser ve All Students v. Thornle y (1990) 222 Ca l.App.3d 748 , 754 . 
12 Sierr a Club v. County of Sonom a (1992) 6 Cal.App .4th, 1307, 1318; see also Friends of B Street v. City 
of Haywa rd (1980) 106 Cal.App .3d 988, 1002 ('1fthere was subs tan t ial evidence tha t the proposed 
project might have a significant environmenta l impac t , evidence to th e contrary is not sufficient to 
suppor t a decision to dispense with preparat ion of an EI R and adopt a nega t ive declaration , because it 
could be 'fair ly argued' t ha t the project might have a significan t environmenta l impact' ') . 
13 CEQA Guidelines § 15384 (a). 
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whet her an EIR is requ ir ed, the lea d agency is r equir ed to appl y the pr incipl es set 
forth in Secti on 15064, subdivis ion (f): 

[I]n m ar ginal cases where it is not clea r whe ther the re is 
substa n tial evi dence t hat a pr oject may have a signi fica nt effect on 
the environmen t , the lead age ncy sha ll be gu ide d by t he followin g 
pri ncipl e: If there is disagree ment among expert opinion su pp orted 
by facts over the signi fica nce of an effect on the env ir onmen t , the 
Lead Agency sha ll t r eat the effect as sign ificant and sha ll pr epare 
an EIR. 

Fur t hermore, CE QA docum ents , inclu din g EI Rs and MN Ds, must mi tiga t e 
significant imp acts through meas ur es that are "fu lly enforceab le through per mi t 
condi t ions, agree men ts , or ot her lega lly bi nd in g in stru ments ."14 Deferrin g 
formul at ion of mi t igat ion measures to post -ap pr oval studi es is gene rally 
imp ermi ssible. 15 Miti gati on meas ur es adopte d aft er Pr oject approva l deny t he 
publi c t he opp ortuni ty to com ment on the Pr oject as modified to mit igate impac t s .16 

If id ent ifica ti on of specific mi tiga ti on measu res is impr act ica l unt il a later stage in 
the Pr oject , specific per formance cr ite ri a must be arti cul at ed and fu rt her appr ova ls 
must be made con tin gent upo n meet in g these per form ance crit eri a. 17 Courts have 
he ld tha t simp ly req uir ing a pr oject appli can t to obta in a fu tur e re por t and t hen 
compl y wit h the r eport's r ecommen dat ions is in sufficient to meet the standard for 
pr ope rl y deferr ed mit igatio n .18 

Wit h res pect to th is Pr oject , the MN D fails to sat isfy the bas ic pur poses of 
CEQA. The City fa iled to ade quate ly in vest igate , analyze, and disclose the Pr oject 's 
pote n tially sign ifican t imp acts. Th erefore, the City 's conclus ions t hat the Pr oject 
will have less t han sign ificant air qua lity and pub lic hea lth impac t s are 
un su pp ort ed .19 Whe reas t he Cit y lacks substan tia l evidence to su pp ort its 
conclu sions, Dr . Clar k provides subs t ant ial evidence t hat the Pr oject m ay resu lt in 

14 CEQA Guidelines § 15126 .4(a)(2) . 
15 Sundstrom v. Count y of Mendocino (1988) 202 Cal.App .3d 296 , 308-309; Pub. Resources Code § 
2106 1. 
16 Gentry v. City of Murrieta (1995) 36 Cal .App .4th 1359, 1393 ; Quail Botanical, supr a, 29 
Cal .App .4th at p . 1604, fn . 5. 
11 Id . 
1s Id . 
19 Pub. Resources Code§ 21064 .5; MND , pp. 31-36 . 
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pote n t ially sign ifican t publi c hea lth imp act s from constru ct ion em iss ion s .20 

The refor e, a fa ir argumen t can be ma de that the Pr oject ma y cau se significant 
imp act s requ iri ng the pr epa r at ion of an EIR. 

III. THERE IS A FAIR ARGUMENT THAT THE PROJE CT MAY RESULT 
IN SIGNIFI CANT IMPA CTS THAT REQUIRE THE CITY TO 
PREPARE AN EIR 

Und er CEQA , a lead age ncy mu st pr epa r e an EI R whe never substan ti al 
evidence in t he whole reco r d before the agenc y sup por t s a fair argumen t t ha t a 
pr oject ma y have a significan t effect on the env ir onmen t .21 The fair argu ment 
st anda rd crea t es a "low thre sho ld" favor ing envi r onm en ta l r eview through an EI R, 
ra ther t han through iss uance of a n ega ti ve decla r at ion .22 An age ncy's dec ision not 
to req uir e an EIR can be uphe ld only whe n there is no cr edible evidence to t h e 
cont r ary.23 Substa n t ial evidence can be prov ided by techn ica l expert s or me mber s 
of the public .24 "If a lea d agenc y is pre sented wit h a fair argumen t tha t a pro ject 
ma y have a significa nt effect on the environmen t , the lea d agenc y sh all pr epare an 
EIR even t hou gh it ma y also be pr esented wit h othe r subst ant ial evi dence that t h e 
pr oject will not have a signi ficant effect ."25 

2° Clark Comment s, pp . 4, 7 . 
21 Pub. Re sourc es Code § 2 1082 .2; CEQA Guide line s§ 15064 (£), (h); L au rel Heigh ts II, sup ra, 6 Cal. 
4th at p. 1123; No Oil, Inc. v. City of Los A ngele s (1974) 13 Cal. 3d 68 , 75, 82; St ani slau s A udubon 
S ociety, Inc. v. Count y of St ani slau s (1995) 33 Cal.App .4th 144 , 150-151; Quail Botanical, sup ra, 29 
Cal .App .4th at pp. 1601-1602 . 
22 Citizen s A ction to S erve A ll St udent s v. Thornley (1990) 222 Ca l.App. 3d 748 , 75 4. 
23 S ierra Club v. County of Sonoma (1992) 6 Cal.App .4t h , 1307, 1318; see also Fr iend s of B Str eet, sup ra, 
106 Cal .App .3d at p . 1002 ("If there wa s sub st ant ial evidence that t h e pr opose d project migh t ha ve a 
signifi cant environmental impact , eviden ce to t he contrary is not suffi cient t o suppor t a decision t o 
dispense with prep arat ion of an [environmenta l impa ct report] and adopt a negati ve declaration , 
becau se it could be 'fairl y argued ' that the proj ect might ha ve a signifi cant environmen t al imp act") . 
24 See , e .g., Citizen s for Respo nsible and Open Govern ment v. City of Grand Terrace (2008) 160 
Cal .App .4th 1323 , 1340 (sub st antial evid ence regarding noi se impa ct s included public comment s at 
h earing s that sele ct ed a ir condi t ioner s are ver y noi sy ); see also Ar chitectu ral Heritage Ass n. v . 
County of Mo nterey, 122 Cal.App .4t h 1095, 1117-1118 (sub st antial evid ence reg arding impa ct s to 
hi storic re source included fa ct -bas ed te stim ony of qualified speaker s at the publi c hearing ); Gab ric v. 
City of Ranch o Palos Verdes (1977) 73 Cal.App. 3d 183, 199 . 
25 CEQA Guideline s § 15062(£). 
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A. The Cit y la ck s sub st a ntial ev iden ce to support it s air qu alit y 
an alys is be cau se the Air Qu alit y Assess ment co ntain s multipl e 
flaw s and cannot be relied upon . 

The City r elies upon the seve rely flawed Illin gwort h & Rodki n , Inc.'s Air 
Qua lit y Assess ment to eva luate t h e Pr oject's a ir qu ality impac t s and conclu de that 
the Pr oject would have less than significa nt impac t s on air qu ality wit h 
impl ementat ion of iden t ifie d sta nd ar d per mi t con dit ions and compli ance with 
Gener al Pl an Policies .26 The City did not pr opose any pro ject-s pecific mi t igati on 
meas ur es. Th e Cit y lacks substa n t ial evide nce to sup port it s a ir qualit y ana lys is 
beca use the Air Qu ality Assessmen t that the City r elies upo n con ta ins nu me rou s 
flaws. 27 

First , Dr . Clark reviewed the Air Qua lity Assessmen t and found tha t , 
accordi ng to it , t he Project will u se electri c/alt ern ative-fueled equipm ent and tools 
du rin g cons tru ct ion .28 Elect ri c/a lt ernat ive -fueled equi pmen t r educes t h e Pr oject's 
const ru ct ion em iss ions .29 However, there is no mi t iga ti on meas ur e, or any othe r 
lega lly bin ding ins trum ent tha t req uir es the u se of electr ic/a lter n at ive -fueled 
equipm ent and tools. 30 In other words, the r e is no way to compe l the Appli cant to 
actu ally u se the lower emi tt ing equ ipm ent durin g const ru ct ion. Wit hou t enforceab le 
miti gat ion , the Projec t 's actu al emi ss ions ar e hi gher than t hey ar e r eported in t he 
Air Qu alit y Assess ment. Th e Cit y cannot re ly up on the air qu alit y ana lys is - wit h 
its ar t ificially r educed emi ss ions based on volun t ary m easu res - and mu st prepa re 
an EIR that accu r ate ly and adeq u ate ly discloses, ana lyzes and miti gates the 
Project 's impac t s fro m cons tru ct ion emi ss ions . 

S econd , Dr . Clar k found t hat the Air Qua lity Assessmen t assu mes t hat the 
Appli cant will use an all Tier 4 const ru ct ion fleet . 31 Ti er 4 equi pment is cleane r 
than its lower ti er coun te rpa r ts .32 However , Ti er 4 equi pme nt is also more 
expensive and not as rea dily ava ilab le as lower t ier equ ipm ent. Dr . Clar k exp lain s 

26 MDN , p . 39 . 
27 Clark Comments , p . 2 . 
28 Clark Comments , pp . 2-3. 
29 Clark Comments , pp . 2-3. 
30 Mitigation measUI·es must be "fully enforceab le through permit conditions, agreemen t s, or other 
lega lly binding ins t rumen t s ." CEQA Guidelines§ 15126 .4(a)(2) . 
31 Clark Comments , p . 3. 
32 Clark Comments , p . 3. 
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"it is very unlik ely" th at th e Applicant will find a su fficient number of Tier 4 
equipment. 33 Thu s, similar to the electric/alternative- fueled equ ipment iss ue above , 
th e Pro jec t 's em iss ion s will be higher if the Applicant u ses lower tier equipment. 
Unless th ere is an enforceable permit condi t ion requiring an all Tier 4 construction 
fleet , the City cannot rely upon the air quality an alys is beca u se the Pro jec t 's 
em iss ion s are much hi ghe r . The City mu st prep are an EIR that accur atel y and 
adequate ly discloses , analyzes and mitigates th e Pro jec t 's imp acts from con struct ion 
em 1ss10ns . 

Third , Dr. Clark com ment s tha t the Air Quality Assessment u ses th e 
California Emi ss ion s Est im ator Model ("CalEEMod ") to es tim ate emissions . Bu t in 
doing so, the City underestimated th e emi ss ion s of PM10 and PM2.5. 34 CalEEMod 
pro vide s r ecomm ended defa ul t va lue s based on site- specific inform at ion , su ch as 
land u se ty pe , meteorological data , tot al lot acreage , pro je ct type and typical 
equipment assoc iated with a pro ject type . If more specific project inf or m at ion is 
known, the user can change the defa ul t va lu es and inpu t pr oject -specific va lu es , but 
CEQA requires th at suc h ch ange s be justified by sub st ant ial evi dence. 35 Once all of 
th e va lue s are input ted in to the model , the pro ject 's con struc ti on and oper at ion al 
em iss ion s are ca lcul ated, and "ou tput file s" are generated. Th ese outpu t files 
disclose to the reader what para me ters were u sed in calcu latin g t he em iss ion s, 
includin g which va lue s wer e changed. 

Dr . Clar k reviewe d the Pr oject 's CAIEEMod output files and found tha t 
severa l va lu es used are incon sistent with inform ati on in the MND. 36 For example , 
th e City pr ovide s no sup port whatsoeve r for why th e length of each truck trip is 
signific antl y shorter tha n those assu med in th e default eva lu ation (0.5 miles 
in stead of 7.3 mile s or 20 mile s) .37 As anothe r exa mpl e, the City pr ovide s no 
supp ort why th e default em iss ion rates for each piece of equipment are not u sed . As 
described above , any change s from the defau lt va lue s must be justified by 
sub sta n t ial evidence .38 Whe n Dr . Clar k redid the CalEEMod mod elin g to includ e 
sub sta n t iated va lue s, the PM10 and PM2.5 emissions in cr eased tenfold and sixfold , 

33 Clark Comments , p. 3. 
34 Clark Comments , p. 4 . 
35 CalEEMod User Guide , p. 2, 9, available at: ht tp ://www.ca leemod.com/ 
36 Clark Comments , p. 4 . 
37 Clark Comments , p. 4 . 
38 Clark Comments , p. 4 . 
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respectively. 39 Specifically , Proje ct const ruction would result in PM 10 and PM2.5 
va lue s of 358 pound s and 123.4 pound s, respectively. 40 The se va lue s are th e 
mitigated val ue s and are ten time s and six t ime s, respectively , the amo un t of 
em iss ion s th e City rep orts: 36 pound s of PM10 and 26 pound s of PM2_5.41 The 
impli cation s of th is dr as ti c incr ease are discusse d in further det ail in Section B. , 
below. 

In sum, the City ne ver evaluated t he Pro ject 's actu al em iss ion s . As shown 
above, th e City's analysis is riddl ed with ass umpti ons that ar t ificially redu ce the 
Pro jec t 's emissions. Without an accurate em iss ion s es tim ate , the Cit y has failed to 
disclose the Pro jec t 's air quality imp acts . The Pro ject 's construc ti on related 
em iss ion s are grossly underestimated , unsupported , and can not be r elied upon. Th e 
MND fails as an inform ation disclosure document and the City cannot r ely upon it s 
air quality analysis to determine tha t th ere are less tha n significant air quality 
imp acts . 

B. Substantial evidence supports a fair argument that the Project 
may result in potentially significant public health impacts 
from diesel particulate matter emissions . 

Construction equipment and heavy-duty truc k traffic gener ate Die se l 
P arti culate Matter ("DPM' ') .42 DPM is a kn own Toxic Air Cont am in ant ("TAC").43 

The Cit y determin ed that the Pro jec t 's public he alth imp acts from construction 
em iss ion s are less than signif ican t . 44 

1. The City lacks substantial evidence to support its public health 
anal ysis and impact conclusion. 

To eva lu ate the public health imp acts from constr uct ion emissions, in 
addition to th e CalEEMod modeling , 45 the City also conducted dispe r sion mod elin g 
usin g AERMOD, th e U.S. EPA appro ved model , for calculating concentrations of 

39 Clark Comments , p. 4. 
40 Clark Comments , p . 4. 
41 Clark Comments , p . 4. 
42 MND, p . 35; Clark Comments, pp . 5-6. 
43 MND, p . 35; Clark Comments, pp . 5-6. 
44 MND, p . 35 . 
45 Clark Comments , p. 4. 
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DPM and PM2_5.46 Howeve r , the City failed to inclu de the mode l out put s for 
ext ern al r eview and va lidat ion .47 The mode l out pu t s must be provi ded for t he 
ent ir e publi c r eview peri od pur suant to CEQA. 48 Wit hou t access to all documen t s 
refe renced in the MND , the pu blic cannot mea nin gfu lly review and comm ent on t he 
MN D's analyses and conclu sions. 

Next , t he Cit y failed to adeq uat ely assess the sign ificant amo unts of TA Cs 
that will be emitted dur in g construct ion and operat ion .49 Dr . Clark exp lain s t hat 
air polluti on from cons tru cti on equipm ent is "alr eady tak in g a heavy toll on t he 
hea lth and economic we ll-b eing of Ca liforn ians ."50 Yet , the City failed to disclose 
the TACs t hat will be r elease d at the site and failed to adequate ly a ddress pu blic 
hea lth impac t s from TAC em iss ions on the sur roundin g com mun ity. 51 

Fin ally, as Dr . Clark exp lain s in his comments , the construc ti on DP M 
em iss ion est im at es for the MN D are based up on un su pp orted ass ump tions that also 
pl ague the air qu ality analysis discusse d above . 52 For examp le, th e City failed to 
substa n tiat e why it deviat ed from t he defa ult emi ss ion r ates for eac h pi ece of 
equipm ent. 53 Whe n Dr . Clar k conducted the Ca lEEMod modelin g to inclu de 
substa n tiat ed va lues, t he DPM emi ssions increased at least fourfold from 34.0 
pounds to 139.6 pounds. 54 The City 's emi ss ions est im ates gross ly und erest im ate 
DP M em iss ions and cannot be r elied up on to deter min e the sign ificance of the 
Project 's public hea lth imp acts .55 

2. Dr. Clark pr ovides substantial evidence that the Project would 
result in significant public health impacts. 

The City 's own analysis showed t hat the Pr oject woul d have a cumul at ive 
cance r hea lth r isk of 6 .2 in 1,000,000 , ju st below the CEQA sign ifica nce t hr esho ld of 

46 Clark Comments , p . 5. 
47 Clark Comments , p . 5. 
48 Pub. Resources Code§ 21092(b )(l ); CEQA Guidelines§ 15064(g )(4). 
49 Clark Comments , pp . 5-6. 
5° Clark Comments , pp . 5-6. 
51 Clark Comments , pp . 5-6. 
52 Clark Comments , pp . 5-6. 
53 Clark Comments , pp . 4. 
54 Clark Comments , pp . 5-6. 
55 Clark Comments , p . 7. 

4303-004; 

Q printed on recyded paper 



June 18, 2018 
P age 11 

10 in 1,000,000. 56 Howeve r , as explained above, Dr . Clar k model ed DPM emissions 
wit h substant iated input va lue s and found tha t DPM em iss ion s ar e at least four 
time s larger th an repor ted . 57 Thi s is consistent wit h Dr . Clark 's observation 
regarding PM 10 and PM2.5 emissions modeling discussed above .58 Additionally , Dr. 
Clark pr ovide s sub sta n tial evidence tha t t he he alth risk incr eases propor t ion ally 
wit h th e amo un t of DPM released .59 Conseq uentl y, Dr . Clark provide s sub sta n tial 
eviden ce t hat the health ri sk wou ld be four time s wha t th e City r eport s for an 
es tim ated 24 in 1,000 ,000 cancer health ri sk .60 Thi s figure is more than double th e 
CEQA signific ance thr esho ld . 

Dr . Clar k pr ovides sub stant ial eviden ce su pport in g a fa ir argu ment th at t he 
Pro jec t may have a potentially signifi cant publi c health ri sk . 61 As a r esult , th e City 
must prepar e an EIR to eva lu ate thi s signifi can t health ri sk. The EIR sho uld 
includ e mi tigat ion measures to r educe the Pro jec t 's health ri sk imp acts to a less 
th an sign ificant level. 

IV. CONCLUSION 

There is substan ti al evid ence sup por t ing a fair argu ment t hat the Pro ject 
may result in potentially signifi cant adve r se public he alth imp acts tha t were not 
identifi ed in th e MND, and thu s have not been ade qu ate ly analyze d or mitigated. 62 

We urge th e City to fulfill it s responsibilities und er CEQA by withdr awin g t he MND 
and preparing a legall y a dequ ate EIR to ad dre ss t he potent ially signifi can t imp acts 
described in t hi s comment let ter and the attached lette r from Dr . Clark . Thi s is t he 
only way the City and th e publi c will be able to ensu re t hat th e Pr oject 's signifi cant 
envi ronm enta l imp act s are mi tiga ted to less th an signifi cant leve ls . 

56 Clark Comments , p . 7. 
57 Clark Comments , p . 5. 
58 Clark Comments , p . 4 . 
59 Clark Comments , p . 7. 
60 Clark Comments , p . 7. 
61 Clark Comments , p . 7. 
62 Clark Comments , p . 4 ("To protect air qualit y and public health the City must prepare an EIR for 
the Pro ject. "). 
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Than k you for your attent ion to these comm ents. 

Sin cere ly, 

~faµ 
Lind a T . Sobczy nski 

LT S:lj l 

Attach m ent 
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