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Based upon our review of the DEIR, appendices, and other relevant records,
we conclude that the DEIR fails to meet the requirements of CEQA. First, the City
unlawfully piecemealed its environmental review of the Project. In addition, the
DEIR fails to properly analyze, address and mitigate the Project’s impacts on
biological resources, air quality and GHG. =

1241

We prepared these comments with the assistance of air quality expert Hadley
Nolan and Matt Hagemann, P.G., C.Hg. of Scil / Water / Air Protection Enterprise 12-2
(“SWAPE"), and of expert biologist Scott Cashen, M.S. Their technical comments
and curricula vitae are attached hereto as Exhibits A and B and are fully
incorporated herein.

We urge the City to reject the DEIR and direct staff to prepare and
recirculate a revised Draft EIR that properly analyzes, addresses and mitigates the 12-3
Project’s potentially significant impacts, as required by CEQA.

L STATEMENT OF INTEREST

Vacaville Residents for Responsible Development is an unincorporated
association of individuals and labor organizations that may be adversely affected by
the potential public and worker health and safety hazards and environmental
impacts of the Project. The association includes: City of Vacaville residents Jason
Delavega; Jack Paulson; Frank Sampson; Paul Casavant; the International
Brotherhood of Electrical Workers Local 180, Plumbers & Steamfitters Local 343,
Sheet Metal Workers Local 104, Sprinkler Fitters Local 483 and their members and
their families; and other individuals that live and/or work in the City of Vacaville
and Solano County.

Individual members of Vacaville Residents and the affiliated labor
organizations live, work, recreate and raise their families in Solano County,
including the City of Vacaville. They would be directly affected by the Project’s
environmental and health and safety impacts. Individual members may also work
on the Project itself. Accordingly, they will be first in line to be exposed to any
health and safety hazards that exist onsite. Vacaville Residents has an interest in
enforcing environmental laws that encourage sustainable development and ensure a
safe working environment for its members. Environmentally detrimental projects
can jeopardize future jobs by making it more difficult and more expensive for
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the Urban Reserve designation, rather than specific land use
designations in the East of Leisure Town Road Growth Area, is to
demonstrate that the City eventually expects urban development in
these areas, while also allowing flexibility in planning for these uses in
the future.”?

Goal LU-17 of the General Plan is to “[p]rovide for orderly, well-planned, and
balanced growth in the East of Leisure Town Road Growth Area”8 (which
encompasses the Project’s site?). Several policies are aimed at achieving this goal.
Two of them, which set a limit on the maximum number of units allowed in the
ELTR Growth Area, are especially relevant here.

Before it was amended, as described below, Policy LU-P17.1 had set the
following limit on the number of dwelling units within the ELTR:

“Policy LU-P17.1 Limit residential development within the East of Leisure
Town Road Growth Area to 2,175 dwelling units with the following general
assumptions:

Brighton Landing Specific Plan Area: 780 dwelling units
Properties South of Brighton Landing and North of Fry Road: 785 dwelling
units
e Properties North of Elmira Road: 610 dwelling units
Require a General Plan Amendment for residential development in
excess of this amount.”

Policy LU-P.17.8 then states:

“The General Plan Update Environmental Impact Report (EIR) assumes
the following maximum development projections for the year 2035 for
the lands located within the East of Leisure Town Road Growth Area,
shown in Figure LU-7:

e Residential: 2,340 units

7 City of Vacaville General Plan Land Use Element, p. LU-23.
8 City of Vacaville General Plan Land Use Element, p. LU-48,

9 City of Vacaville General Plan Land Use Element, p. LU-45.
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¢ Commercial: 160,000 square feet (12 acres)

When approved development in the East of Leisure Town Road Growth
Area reaches the maximum number of residential units or commercial
square feet projected in the General Plan EIR, the Community
Development Director shall require that environmental review conducted
for any subsequent development project address growth impacts that
would occur due to development exceeding the General Plan EIR’s
projections (...)"10

Goal LU-19 of the General Plan is to “Comprehensively plan for future
development in the East of Leisure Town Road and Northeast Growth Areas.”!!
Under this goal, several policies apply to Urban Reserve designation. The most
relevant ones are:

- Policy LU-P19.1, which requires a General Plan amendment in order to
convert lands designated as Urban Reserve to other land use designations,
and require such conversions to follow a process set in the City’s Urban
Reserve Ordinance the City was required to adopt, and Policy LU-P19.4; and

- LU-P19.5 which limits the frequency and timing of such conversions,
essentially prohibiting the City from considering them more often than every
five years.12

On December 12, 2017, the City Council approved a resolution titled
“Resolution of the City of Vacaville Amending the Vacaville General Plan related to
the Farm at Alamo Creek Urban Reserve.”13

The resolution included two major amendments to the General Plan (“The
December General Plan Amendment”). The first amended Policy LU-P.17.1 to allow
for 2,455 dwelling units in the ELTR Growth Area, with different general
assumptions, including changing the third assumption from 610 dwelling units
North of Elmira Road to “The Farm at Alamo Creek Specific Plan Area (North of

10 City of Vacaville General Plan Land Use Element, p. LU-49.
11 City of Vacaville General Plan Land Use Element, p. LU-52.
12 City of Vacaville General Plan Land Use Element, p. LU-52.

13 City of Vacaville, Resolution No. 2017-127.
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Urban Reserve Ordinance. However, the December General Plan Amendment 12-4
allowed land designated as Urban Reserve in the ELTR to be considered for Cont.
conversion, leaving the analysis to the stage of authorizing a new land use
development. The city, however, failed to perform such analysis.

In the Land Use and Planning Section of the DEIR for the Project, the City
admits that the proposed residential use in the Urban Reserve area conflicts with
the General Plan, stating “[t]he proposed project’s land uses and development
assumptions are consistent with the City’s General Plan with the exception of the
eastern approximately 60-acre portion of the site designated UR.”! However, the
City fails to properly analyze the conflict or the impact of converting the
land from UR to Residential use, stating merely that:

“[t]he EIR Study Area included the portion of the project site
designated UR and evaluated a maximum of 2,340 residential units in
the East of Leisure Town Growth Area. The General Plan EIR
assumed low density residential uses would be developed in the UR
portion of the project site.” 125

The DEIR then refers back to the December General Plan Amendment:

“General Plan Policies LU-17.1 and LU-17.4 contemplate the development of
the project site with a total of 768 dwelling units (LU-17.1) and to permit a general
plan amendment and specific plan for development of the project site without being
subject to the City’s Urban Reserve conversion processes described in Policies LU-
P19.1, LU-P19.4, and LU-P19.5 (LU-17.4). The General Plan limits development
from occurring within lands designated UR for a period of 5 years from when the
General Plan was adopted (August 2015). However, Policy LU-17.4 allows grading
activities and the extension of utilities to occur prior to August 11, 2020.” 22

3. The DEIR Violates CEQA’s Prohibition on Piecemeal
Environmental Review

A public agency may not segment a large project into two or more smaller
projects in order to mask serious environmental consequences. CEQA prohibits 126

21 The Farm at Alamo Creek Specific Plan Project DEIR, p. 4.5-23.

22 The Farm at Alamo Creek Specific Plan Project DEIR, p. 4.5-23.
1222-004acp
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N
such a “piecemeal” approach and requires review of a project’s impacts as a whole.?
CEQA mandates “that environmental considerations do not become submerged by
chopping a large project into many little ones — each with a minimal potential 12-6
impact on the environment — which cumulatively may have disastrous Cont.
consequences.”? Before approving a project, a lead agency must assess the
environmental impacts of all reasonably foreseeable phases of a project.2s

By segmenting the process into two separate actions (the December General
Plan Amendment and the current DEIR) that each avoided such review, the City
engaged in piecemealing. The City never analyzed the environmental impacts of the
General plan amendment, arguing it “does not authorize any new land development | 12-7
or other physical change.”?6 However, now, when the City considers a project that
does authorize such physical change, it again fails to analyze it, referring back to
the General Plan amendment that exempted the Project from the process set in the
Urban Reserve Ordinance and from the limitations on the intervals of such
conversion. -

While it is true that the Project is exempt from some of the requirements set
in the General Plan, and that, before it was designated for UR, it was designated for
Residential Low Density, the Project nevertheless now proposes to convert land that
was meant to be reserved for future uses, into residential uses. The City failed to
analyze not only this change and its impacts but also the impact of the December
amendment. The City improperly piecemealed its environmental review.

12-8

As shown above, the December General Plan amendment authorized without T
environmental review not only the conversion of land from UR to residential
development, but also a change in the number of units allowed within the ELTR 12-9
Growth Area. Before the December amendment, Policy LU-p.17.1 allowed only for a
maximum of 2,175 units within the ELTR. The amendment authorized 2,455
dwelling units. The new unit number is 115 more units beyond the maximum

23 14 CCR § 15378(a); Burbank- Glendale-Pasadena Airport Authority v. Hensler (1991) 233
Cal.App.3d 577, 592.

24 Bozung v. Local Agency Formation Comntission (1975) 13 Cal.3d 263, 283-84; City of Santee v.
County of San Diego (1989) 214 Cal.App.3d 1438, 1452.

2 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 396-
397 (EIR held inadequate for failure to assess impacts of second phase of pharmacy school’s
occupancy of a new medical research facility).

26 City of Vacaville, Resolution No. 2017-127, p. 1.
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number that was analyzed by the General Plan EIR.27 Nevertheless, the DEIR fails
to acknowledge this discrepancy or analyze it.

The City is clearly engaged in piecemealing — evading environmental review 12-9
of the change in the scope of allowed development when considering the General Cont.
Plan amendment, by arguing it does not authorize any actual physical change, and
evading it again in the DEIR for the actual Project by assuming the change is
compatible with the (amended) General Plan. |

The City may argue that even with the number of units allowed in the
Project, the total number of dwelling units approved is below the maximum of 2,340
units allowed by the General Plan and analyzed in the General Plan EIR, and that 12-10
it is the next project that would trigger review of the change in land use. However,
minimizing the impact now and delaying review would further piecemeal the
environmental review. Moreover, in any case, the City is required to analyze the
cumulative impacts from this Project combined with the foreseeable development of | 12-11
the remaining 122 units north of the Hawkins road allowed under the amended
General Plan.?8 The City has not conducted this required analysis,

The change in the scope of the allowed development has environmental
impacts that the City must analyze under CEQA. For example, adding more
dwelling units necessarily creates an impact on air quality by adding more 1212
construction and operation emissions from the added units and residents. The City
failed to analyze this impact in the DEIR.

In the discussion of “Cumulative Impacts” under the Air Quality section of
the DEIR, the City states that the cumulative context for Ozone precursors “would
be existing and future development within the entire SVAB.” 2% (Sacramento Valley
Air Basin). The City than states that with regard to emissions of NOx and PMia the | 4543
relevant thresholds would be exceeded even after mitigation, thus concluding that
the Project cumulative impact would be significant and unavoidable. 3 The City
fails to discuss the fact that 115 more units are proposed in the ELTR than what

21 City of Vacaville General Plan Land Use Element, p. LU-49, Policy LU-P17.8. This Policy states
the General Plan EIR assumes a maximum of 2,340 residential units. See also Additional CEQA
Analysis Memorandum, Placeworks, February 27, 2015, at p. 21.

2 City of Vacaville, Resolution No. 2017-127, p. 2.

29 The Farm at Alamo Creek Specific Plan Project DEIR, p. 4.1-30.

3 The Farm at Alamo Creek Specific Plan Project DEIR, p, 4.1-31.
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as an updated air quality assessment to ensure that the necessary mitigation 12-25
measures would reduce construction emissions.”64 Cont.

2. The DEIR Lacks Substantial Evidence To Support A Finding Of
Overriding Considerations for Significant and Unavoidable
Greenhouse Gas Impacts

The DEIR fails to adopt all feasible mitigation measures to reduce the
Project’s significant greenhouse gas (‘GHG”) impacts to less than significant levels
before declaring the impacts “significant and unavoidable.” This violates CEQA’s 12-26
requirement that the City mitigate all significant environmental impacts to the
greatest extent feasible.

Before it can approve the Project, the City must certify the Project’s Final
EIR and make mandatory CEQA findings. Those findings must include (1) that the
Final EIR complies with CEQA, (2) that the City has mitigated all significant
environmental impacts to the greatest extent feasible, and (3) that any remaining
significant environmental impacts are acceptable due to overriding considerations.% 12-27
Where, as here, the Project will have a significant effect on the environment, the
City may not approve the Project unless it finds that it has “eliminated or
substantially lessened all significant effects on the environment where feasible” and
that any unavoidable significant effects on the environment are “acceptable due to
overriding concerns.”%6

The Initial Study (IS) that was prepared for the Project states that the
General Plan EIR found that buildout of the General Plan, with inclusion of
measures listed in the City’s Energy Conservation Action Strategy (ECAS) would
conflict with the state of California’s goal to reduce emissions by 80% below 1990
levels, resulting in a significant impact. Additionally, the IS states: 1228
“[i]t is assumed that a majority of the reductions needed to reach the
2050 goals would come from State measures. All feasible GHG
emission reduction measures considered during the ECAS process have
already been included in the ECAS, Since no additional mitigation is

 Exhibit A: SWAPE comments, p. 13.

6514 CCR § 15090 & 15091.

6 PRC § 21081; 14 CCR § 15092(b)(2)(4) & (B).
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either requiring compensatory mitigation of land in a 1:1 ratio, or by complying
with the required permits (or, where applicable, by both). As explained by Mr. 12-68
Cashen in his letter, neither of these options will mitigate the impact to a less than Cont.
significant level.

First, the 1:1 ratio is generally insufficient to properly mitigate the impact,
and the DEIR fails to provide any scientific evidence to the contrary. In his
comment letter, Mr. Cashen explains why a ratio greater than 1:1 is usually
required to mitigate impacts in similar situations: First, 1:1 ratio does not achieve 12-69
the nation’s standard for “no net loss” of wetland area. Second, such mitigation is by
nature both uncertain and takes a long time to accomplish, hence a greater ratio is
needed to compensate for those deficiencies. Finally, greater ratios are needed to
account for buffer zones, for impacts on rare species and resources, to compensate
for the distance from the impacted habitat and to account for the project’s indirect
and cumulative impacts. As explained by Mr. Cashen, “[p]rojects possessing any one
of these circumstances have required a compensatory mitigation ratio of 2:1, 3:1, or
even greater (especially when a threatened or endangered species was
impacted.)"120

Second, compliance with regulatory permits alone does not provide
substantial evidence to support the conclusion of a less than significant impact. As
shown in detail by Mr. Cashen, “numerous studies have demonstrated that many 12-70
compensatory mitigation projects permitted under Sections 401 and 404 of the
Clean Water Act are not achieving the goal of “no overall net loss” of wetland acres
and functions.”!?! The City therefore must conduct an analysis of impacts, based on
the Project’s specific features, and identify proper, enforceable mitigation.

D. The DEIR Fails to Provide Any Mitigation for Some of the Project’s
Impacts on Biological resources

With regard to some of the impacts the Project will have on biological
resources, the DEIR, while at least briefly acknowledging the impacts, fails 12-71
completely to provide any required mitigation measures. These include impacts on
nesting birds, riparian woodland, Western Pond Turtle, Tricolored Blackbird,

120 Exhibit B: Cashen comments, p. 11-13.
121 Exhibit B: Cashen comments, p. 13.
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Northern Harrier, White-tailed Kite, and Loggerhead Shrike, as well as funding for 12-71
mitigation of impervious surfaces impacts: Cont.

esti irds

Although the Biological Resources Assessment for the DEIR recommended

measures to avoid impacts to nesting birds, the DEIR fails to incorporate those
measures (except for Swainson’s hawk and burrowing owl). As explained by Mr. 12.72

Cashen, most bird species that occur in California are protected under the
Migratory Bird Treaty Act ("MBTA”), and given the size of the Project, there is no
doubt that nesting site exist within the site. Therefore, to comply with the MBTA
and California Fish and Game Code, the City must incorporate mitigation measures
that: (a) limit activities that could impact nesting birds to the non-breeding season,
and (b) require pre-construction surveys and nest buffers for activities that cannot
be avoided. Because the DEIR provides no mitigation, potentially significant
impacts to nesting birds remain unmitigated.!22

Riparian Woodland

As explained by Mr. Cashen, the Project would directly and indirectly impact
the riparian woodland along Old Alamo Creek. The DEIR provides no mitigation
for these significant impacts. This conflicts with the General Plan and Draft Solano 12-73
HCP, which require a Riparian Restoration Plan that incorporates in-kind habitat
mitigation, invasive species control programs, and direct replacement of native
vegetation. Because the DEIR does not incorporate mitigation, Project impacts to
the riparian woodland remain potentially significant.i2?

Impacts from Increased Impervious S e

Although the DEIR states it treats the draft HCP as an "accepted plan for the
purposes of analyzing and mitigating potential impacts,”??! it fails to include an
important mitigation measure required by the HCP. Mitigation Measure VPG 5 in
the Draft Solano HCP requires that projects which create or increase impervious
surfaces will provide funding to contribute to a grant funding program to contribute

12-74

122 Exhibit B: Cashen comments, p. 10.
123 Exhibit B: Cashen comments, p. 11.

124 The Farm at Alamo Creek Specific Plan Project DEIR, p.4.2-45.
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