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Re: Comment s on the Dt·aft Environmental Impact Report for the 
UNFI WarehouseProiect (SCH# 2013091002 ) 

Deru· 1v1i·. Butler: 

On behalf of Gilroy Citizens for Responsible Development tCi hoy Citiz ens "), 
we submit these c01mnents on the Dt·aft Environmental Impact Report (DEIR ") 
pr epared by th e City of Gilroy (''Cit;y'' for the uitecl Nattll'al Foods , Inc . (' · FI " 
Waro hou so a nd Di;;t,ri\.iution J7'acility proj od ("Projoet.") propos od uy UNF I 
(' App lica n t'")_ 'l'h Proj ec t req uir ()s a, -.en.era] Plan am rnlm ~mL, zonin g am endm en t , 
parc el map , a nd as ·o ·iat ed apJ>r:ovals Lo a llow for th e tlovelo pm nl of a n:lt ur a l 
food s war ehou se and di sLribuL1on fac ili ty on 5:3 acres of und ovnlo1)cd lanrl . 'l'h o 
nrnin l1L)ilding w ill b e approxi m ate ly 800,000 , quar t:d' ,fit in .-izo, whi ch is roughly 
th e siz(< of 14 football fields. Th <>. Proj ect will also in clucfo a s0para te ti·uck 
maint enanc e and fueling facili ty. parking lo for employees and semi- tra iler t ruck , 
and the exten ion of roadways onto the Project site via two n ew bl'idge. over the 
Princevalle Drain . 

As explai ned mor e folly below . t ho I 81 R do cs not eomply wi t h t hl, 
requir em unt s of t,h<i alHorni a 13:nvironmenta l Qua lity Ad,(" F:QA ") _1 1'h1~ Ci Ly 
m~ly not approv t:he I rojec:L un i.ii a n adef1uaLe D11::1 R is pr ep i1red and ir ·ubu ~d f'/1t• 

publi c rev iow and comm ent . 

1 Pub . ResoUJ-c s Code § 21000 el seq . 
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Gilro y Citiz en s is a coalition compr ised of individuals . includin g Cra ig Simmon . 
M.ilrn Conti , ETic Colemen , William K BTadley , Vvillirun J. Culb erts on , and John 
Sando val . and g1•oups , including Sh eet etal \i\ orkers Local 104. International 
Bro th er hood of E lectr ical Work ers Local ,'3:32, and Plumbers & Steamfitters Local 
393 , a nd the ir memb er s and their famili es. Gilroy Citize ns was formed to advocate 
for responsible and su staina ble deve lopment proj ects that pTotect the enviro nm ent 
where it members and their fami.lie li ve; work. and r ecl'ea t e. lt.s m embe r have a 
person al intcr csL in protBct in g aga in st unn ecessa ry impa cts of projects that ar c 
de t,rim ent ,al to hum a n h ea l th a nd thoenvironm 111,. 

Additio nall y. envir onmental degradation destl'oys agricultural and wildlife 
a.reas , cons mn es limi ted fresh water resources , cau ses water and air pollution , and 
imposes other st resses ou the envi ronm enta l carrying- capacity of the stat . Thi s iu 
tm·nj eopaJ ·clizes fnhu·e development by causing con. tructjon morat o1·imns and 
oth erwi se reducing futm·e emplo yment opportunities for Gilroy Citizens· members . 
Gilro y Citizens therefm·e ha s a direct il1te rest in enforcing environme n ta l l aws to 
m.i.uunize the adverse impacts of projects th at would otherwise degra de th e 
enviromnent . 

Finally . Gilroy Citizens ' members me concerned a.bout projects that 1·isk 
soriow, onv iro nm onta I h ill'm \ it hou t provin i ng coun te rv ai lin g-oeonornii..; b nc lits. 
Th o CEQ A pro<,\css a llows for a lia lancod 1,:onsicl r at i<)n of a proj~) t 's soc ioP.l~on omi . 
and environm enta l impa ·t,-,. and it, is in this sµi rit I.hat we offer th ese commen .. 

T. I 11'RODUC'l'ION AND SUMMARY 

The Pro j ect is located on agricultural land iu th e eastern pa.rt of the City . 
nwnb er of commercial and iu dn .. trial proj ects hav e been approv ed and con str u cted 
in thi. area , an d to~ether these projects will cau e ignifi cant unavoidable 
cumul aiive impacts on the area 's limite d agricultural , wate 1:, air . and biological 
r eso ur ce tu a p ote ntia lly ignifi cant. L:umula t.ive exte nt ,. Now rnor Lhan evc.r , itis 
ess<mt iat t hat Lht~ it..y's 11~';11{ a cloquatt ~ly it.hmtil"y a nd an a lyze tbe Project :s 
l'orese eaLl e di red. i nd ire •l ffnd cumulativ e im.1,rnd.s. It, is Jjlso imp enitiv e that a ny 
i:tnd a ll feasi bl e m itigatiou m as ur es lb p l'e scmLed 1;1nd disc1.1;;sed, Ind ee d , ,8QA 
roqufr cR not.bin g loss . 

As exp lain ed h low. t.he ProjecLwill gcmm1to a mu1 titurl n of impacts in a 
numb er of impm ::t a reas, indudin ,g ag ri cul tur e , a ir qu ality , hi 1)logica l t es ourc .. ·, 
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greenhouse gasses , hazards , hydrologicalres01.11·ces , and tJ.•affic, among others . The 
DEIR eith.e1· mischarncte1-izes , incorrectly analyzes , undernstimates , or fails to 
identify many oft.hese impacts. F11rthermore , many of the mitigation measures 
described in the DEIR will not in fact 1ni1;i[!ate impacts to the extent claimed , and in 
some instances may generate additional impacts that are not eval uated. In 
partic ular : 

~05~-00l_j 

• 'l'he DEffi's p roject. des c-ription lacks any detai ls abo ut , P h a.·c 2 of th 
P rojc t.; 

• 'l'he DElli fails to foll ow basi c protocols fore tabli .hiug the exi. ting 
en vironmental setting. including btu'l'owing owl urveys and a 
jurisdictional wet.laud determination : 

• The DEIR ' j ustification for failing to require a_gl'ic\1ltur al mitigatio n is 
complete ly inadequate. and an off-site conservation eas ement or 
payment of an in -lieu fee should be req uired ; 

• Adc.lit.ional con st ru et ioJ1-r ,Jated air c1uality mi tigatio n is avai lab le and 
l'casib le, a nd mus Le app lied to t,he J>rojecl: 

• The DEIR fails to requir e constrnction -1·elat.ecl m.itigation mea "lU'e 
established by the Bay Area Air Quality Mana ement. District ; 

• The D~~IR i · lacki ng a HeaH h 1-lisk Assessment. l'or 'o mm unity h ealt .h 
impaets , a n d l'nils to eve n discuss , le l alo ne incorpomtf? . l'ca sib le 
m itigatio n mca sur os t,o 1·cduco t,h o Proj ect.', s ign iJ'ic:anL con irib u t.ion t.u 
cumul nt iv, impac:Ls l'rom toxic a.ir con ia m ioa n Ls; 

• Th e DEIR greatly und erestimates the pernentage of truck traffic 
associated with Project operations , rendeTi.Jig its analysis of air quality , 
greenhouse gasses , and traffic inaccurate ; 

• 1'h e Project' cont rib u tion t.o um ula t ive nit.rog en deposit,icm !,hat, 
h ar ms th e bay <'h ec:lrnTspot buttmn~ , is a sig n ifica n t impad, an rl 
enforn ea bl e mit igatio n is req u il-1Jd ; 

4-1 
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• T he Project, does nut, q ua lif as a ·'pipel ine proje<:t,'' x mp 1 l'rom 
mitigat ion un der the Santa liira \/al l0y Hab itat. Con ser atio n P la n ; 

• The DEIR underestimates the greenhouse gas emissions associated 
,vith Project opeTations , and fails to incorporate feasib l e mitigation 
1neasui;es to reduce greenhouse gas impacts to a less-than -significant . 
level ; and 

• 'l' he IJ l~IR foil;.; to requirG soi l test ing and wor.ko 1· pro cLions for 
r:c~idua l ag r icul1.ural ch mi ·als associat d wit h t,h ( formor ag-ricul tura l 
use of the Proj ect si . 

'!'be DF:ffi mu.:tbe rnv ised to rnsolvo il.s in adequl'lc:ies and mu st bo 
recir ulated for public review and comme nt . EQ. requi re recfr nlatim1 of a DEffi 
for public review ancl comment when significant new information 1m,1st be added to 
the DEIR following- public review , but before certificatiou. 2 The CEQA Guide lines 
clarify that new inf01·mation is iguificant if "the DEIR is chan~ecl in a way t ha , 
deprives the publi • of a meaningful opporttmity to comment upon a substantial 
adverse environmental effect of the Project or a feasible way to mitigate or avoid 
s uc!h a n effect,."~ 

The p ur J1oso of rot.:ircul ation is W givo l hop u b li · a n d ot.h e,r llgoll(.:ies a n 
opport unit.y Lo .va lu at. t h new data and t h~ va .lidit y of conclusions; dra v n fro m it. 1 
As rlisc usse d b low , tbe Did R fai Is t,o disclose and analyze all Project comJ1ou ' n l.s , 
the DEIR does not adequately establish the environmental etting from which to 
analyze the Project's impacts , the Project will rnsu lt in significant environmental 
impacts that are not analyzed in the DEIR , and theTe ru·e feasibl e mitigation 
measures available to reduce significant impa ts that have not been 1·equired in the 
DEIR . These changes must be adcfressed in a revised DElR that is circu lated for 
public review and comment. 

~ Pub . Resmm::es Code § 21092 ,l. 
~ CEQA "Guidelines ," 14 Cal. Code Regs . § 15088.5. 
4 Save Ou.r ?C'ninsula Comm ,. 11. Montemy City Bel. of Su.pe-n!l:wrs (HJ81) 122 Cal.App8d813 , 822. 

,W5~-00 l_j 
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II. LACK OF TIMELY lNFORMATION AND POTENTIAL NEED TO 
SUBMIT FURTHER COMMENTS 

On March 14., 20H. membe1·s of Gilroy Citizens submitted a rnqnest for 
copies of docmn\llitS re la ted to the Project . The ity inilicated that it would respond 
by March 2r1th. On March 2•lth, the City indicated that it would provide a full 
re ponse by April 3rd. but wou ld make some document availab le electronic.a lly by 
March 28th. 

On Mareh 2Gth, ilroy itize ns l'equested all m (lteria ls rnforencecl or l'e lied 
upon in the DEIR. inclnding a list of do umeuts fa·om the "refereuc~t sectfon. of the 
DEIR . Und er "'EQ , all clocmnents referenced in an emriromnental document must 
be made available to the public for the entire public comment period .5 Gilroy 
Citizens for Re. ponsible Development also 1:equested an extension of the public 
comment period on ihe DEJR. in order to have adequate time to review the DEIR 
reference documents . 

On March 28th , the Jity denied t.he request fo1· an e:>..-tension of th e public 
comment pe-riod, and provided internet links to many of the requested reference 
documents. The City indicated that othel' reference documents , including prior 

EQA documont...;; for 1,hc Project, s ito, we re not. availiib lo oloctro nica lly. Gilr oy 
iti¼(ms promptly rcqu cstn d ptipcr oopi 'S oftb ~s rofor t\.n co do urn nts. On th e 

a fternoo n of March :11, th e pr,bli( , comm ent dt iadline l'or th e OETR. the (; jt,y µrovidecl 
Gilr oy itizen wilh at lea;;L ~lO additional rlocllment,s. 

Gilroy -.itizens ha not had ti me to 1·eview the DETR 1·eference clocuments 
and other public docluneuts as. ociatecl with t.he Project . Accordingly, it.s effort to 
fully tmderstand the Project' envii'onmental impacts and the ity's analy is an I 
1nitigation of those impacts has been hindernd. Gih-oy Citizens a lso plans to 1·eview 
the DBlR. reference docum en~ with assistance from t..echn.ica l cons ttlt.ants. For this 
reasou , we reset ·vc! the right 1.o s uppl ement t he sti comment ,s before hhe Proje •t, 

rciachH S l,h e Cit. ou ncil for app roval. 

1 Pub . RosoUJ-ces Code§ 21082(\J)(l); CEQJ\ Guidelin es§ 15073 , 

. 055-00lj 
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Ill. THE DEIR FAILS TO ADEQUATELY DESCRIBE THE PROJE 'T 

Th e DEIR does no t me et CEQA's requfrements because it fails to includ e an 
accural,c and eompl et,c Proj ect, description , 1·enrl orin g the ana ly. is inad equate . 

a lifomia ·ourt ,s h ave al. o ropoatc .clly h old that ·<1111 accuraiC , sta b lo a nd finit e 
pr oj ect cl sc rip Lion i, lh l;) :~ine qua non of ~Jn i.nforma 1,i ve a n d lega lly ;;uni •ifml 
[ EQA doc;um ont ,]."B CEQA requi.rc s Lhat. a prcrjcict, be deso rib ed wit.h enou gh 
p a rti cul a rit y t h al its imp act can be as.·cssecJ.7 Tl is impos sibl e for the~ pul, l ic to 
m ak e .inform ed comme11t,:,; 011 a proje ct, of unknown tle;;crip Lion . "A l,urt.ail ed or 
distorted woj ect descrip ti on may stultify th e objectives of the i-epor t ing process. 
Only th.rough. an accurate view of th e project may affected outsider and public 
deci....ion-makers balan ce the prop osal 's benefit against , its enviro nm ental costs ."11 As 
ru·ticulatecl by the cour t in City of Inyo v. Cit.Y of Los Angeles , ·'a cur tailed. enigmatic 
Ol' unstable proj ect .description clraws a 1·ed h ro.Ting acr oss the p at h of publi c inpu t . "9 

Without a compl ete project description , the en vir onm enta l analysis under CEQA is 
impeTmissibly lim ited , t hns m.i.nimiziug the µroj ect,'s impacts a.ncl under.miuiug 
meaning ful pub lic review. 10 

Th e Db l It does no t-adoq ua l,oly dcseribo t ho i)1Je ol' pr oposed us es for th 
xp a nrl ed wa 1·ehou se /distribu t.ion facilit y in Phase 2 ofLho Projcc:1,.11 Alt,hough t h e 

City h as given spoo ifie csLim at. soft.ho numb or of p e rmanent jobs that. will h o 
crea i.cd b Pbase 2, tho DE JR co n ta iJ1S no d scrip Lion wh a i,so ver of th fea tur s 
a nd ·ha racterist,i ·s of Phu c 2 . in ,hul ing t,h e cs Lima Led numb or of t.ruek bays. types 
of produ cl st orage (dry goods , rofrigc~raiv.d , or frozen), and whotber Phase 2 wil l 
in ·hid e onic i, ai 1d other bas ic foat tlros. Phase 2 is a n imp orta n t p Art of t.h e "Proj ·t. 
and would b ave ignificant ongoing impa cts on air quality, grnen"house gas 
emi sions , a nd tr affic, among ot,hers. '!'h e. DEIR mu st be rev:ised to better descri be 
l"'ha e 2 of the Project , and recircu lated for public Teview and comment. 

6 City of Inyo v. City of Los J\Jigdes (1977 J 71 al .App ,3d 18G, 1U3, 
1 ld. at 192. 
" Id . aL 192-193. 
~Id . at 197-198 . 
;o Se , e.g., Laurel Heightslmprouemen.t.fl.ssn. u. Repents of the Uniu. of Cal. 1988) •17 Cal.3d 376 . 
1 See DEIR p , !>.O-H-1, 

l'l05~•001j 
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IV . THE DEIR F ILS TO ADEQUATELY ESTABL ISH THE EXI STING 
E1 VJ.RONMENTAL SEITD G AGAINST WHICH THE DE IR 18 
REQUIRE D TO ANALY ZE TlIE P ROJECT'S P OTENTIALLY 
SIG flFICANT IMPACTS 

Th e DELR desc ribes th e existing envirolllllenta l setting inaccurately and 
in comp letely. thereb. skewing the impact analy i . 'l'he existing env ironmenta l 
sr!U,ing is the sta rt ing point from whi ch t h e lead agency must m 2as ure wh.ct h er a 
profwse, I Proj eeL may ca use a s ignificant environm ent.al imp ,,c t..12 CEQ,A rlefines 
t he environ m ental sett in g as th e ph ysi a l en viron m enta l conditioos in th e vicin ity 
of the projec , as they exis t. at the t im e the noti ce ofp1·eparation i published . from 
both a local and r egional persp ecti.ve.l3 

Describing th e env:i.rolIDlenta l setting acclU'ately a,nd com]Jletely for eac h 
emri1·orunental condition in th e vicinity of the Project is criti ·al to an accurate and 
m eaningful evaJ.uati.on of environ.m ental impa cts. The importance of having a 
stabl e, finit e and fix ed enviromnental sett ing for puq;,os es of an environmental 
analy sis was recogniz ed deca des ago .14 Today , th e courts arn clear that '' fb]efor e the 4-3 
impacts of a Pl'Oject can be assessed and mitigation m eas m•es considered , an fEffil 
must describ e the existing env:il'Oument . It is only against th.is bas eline that any 
~ign ificant, cnvil'On m 'nia l offoct.s c;an b deit:frmi n d. "rn h1 fa ·i. it. is: 

[a] con i ral concept of CBQA . widely ac ep!,ed hy th e court s. 1,hat the 
s ignifirnmce of a Project '.· impa cts ca nn ot, Le meas ured un less th e DETR 
firs1 e: tab l i.·hos th e a ··1,u nl phy. ical <1011rlit,ions on Chl property . ln 
oth er woi:ds , baseline detenninatio n i the first rat hm· tban t.he last 
st ,ep in the en v:i.ronmen tal review proc es . 1 ~ 

The DEIB. mus also descr ibe the existing environm ental . etti ng in sufficient 
detail to enabl e a prop er analysis of Project impact .17 The EQ Guide.lines 

1~ See, e.g., C-ommw 1ities for a Better Enu't v. S . Coast Air Qi1ality Mg 1nt. Dist . (Maroh Hi, 2010) 48 
Cal.4th :HO, 316 ; Fa.t u. Git.y of Sacra nwn.to (2002) U7 Cal .i\:pp.-lth 1270 , 1278 ("Fat ' , citing Remy, et 
al ., Guide to th e alif . Envimnment.al Quality ./\ct (l\J £!) p . 165. 
is CE QJ\ Guiddines §Hil25(a-); Riuerwatch u. City of San Die1-10 (1998) 76 Cal.App.4t ,h 1428, 1453, 
,~ City of Inyo 1; . Cit;)' of f.,o,s Ang les nm?) 71 , s l.App.3d 185. 
t~ City of Amador 11. El Dora do City Water Agency (199\:l) 71:\ Cal.App .4th <1::ll, 952. 
16 Sa11e our I'eninsula Conun. t>. Monterey Git.y Bd. of Supen iisors (2001) 87 Ccl.App .4.t.h 99, 125. 
Ii Galanti! Vin(<J·an:ls u. Monterc_y P.minsula Watrn· Nigmt. Dist. (1 ';;7) 60 C::il.,1\pp.4t h 1109, 1121-22 , 

~05" -00I J 
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provide that '"[k ]nowledge of the regional sett in g is critical to the assessment of 
environmental impacts ."18 This level of detail is necessary to "pennit the significant 
effects of the Project to be considerecl in the full environmental context .''19 

The DEIR fails to accurately and adeq uately descri be the environmenta l 
setting for biological resolU'ces andjur isdicti,onal waterways and wetlands. Without 
an accurate de cription of the environm enta l setting , t here is no way to determine 
the Projo ·t'.· impacts to lii ologJcal rosourc:es a nd jurisdi ct ional waters, and 1,hercforo , 
no way to app ly appropri a t,e mitigation for t,hose impa ts . Tu G(1mpl y wiLh CF-QA, 
t he City must gat hei· the l'ekva nt chita and t he DETR must be re,.,isecl to includ e 
accurate and compl ete descriptions of the exist ing environmental setti ng. 

Proper Burrowi ng Owl Surveys Were ot Conducted. 
~esultiug in an Incornplete E1.1viroumcnt.al Setting and 
Inadequate Mitigation 

The burrowing owl is a federal - and state -listed svecies of special concern . 
Cm-rent data suggests that blU'rowiug owl populations ru:e declining throughou the 
State . Bmrowing owls are commonly assoc iated with irrigated agricultiu·e . 
particularly fields that are adjacent to canals . These conditions are prnsent at the 

4-3 
co nt. 

Projo·t sito. wls ai, o ·iatod wit,h agri ultul' al liolcl hav e Somo ol"tho highc~t 4-4 
Slll'vival and reproductive rates arooug all burrowing owl popuJations. 20 As a result , 
t.he m a in t.enan cc of suit.ah le agi·icult u ra l babita ls js c.xtrnmo ly impod ,ant. in th e 
sta t ewide conservation of the s-pecie -.11 

'l'he en tire Pl'oject si te and mu ch of tbe land s1m·ou 11clin g the siw is. ttitolJle 
habitat for the burrowing owl.22 The DEIR indicate that a burrowing owl was 
observed on the Project sit.e in 2009 .~3 However , no pre -Project sttrveys for 
bun owing owls wer e conducted in accordance with the establi. heel s1u·vey protoco ls 
of the California Department of Fish an d Wil~llif ("CDFW''). Th e DEIR simply 

18 'EQA Guid lin s § 151'.l5(d) . 
,s Jd , 
:!u D , DcSant e, E , R,uhlon , and D. Rosenb erg , Density and abimd a.nce of burrowing owls in the 
a.gric:i,ltmul matr ix u/ the lrnparial \/alley, a.lifumio. , SlllClie,; in Avian Biology No. 2/7: 11 f\-11!'! 
(2004). 
:ii Ibid . 
22 DEIR p. 4.4•1 
:15 rbid. 
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tates that "surveys foe· this species (not proto col l evel) have been conducted , and no 
owls or signs of occupation were observed. although suitabl e habitat is present ."24 

No information is provided about when and how the non-protocol surveys were 
conducted, so it is impossibl e to di cem whether they were adequate to estab lish 
that burrowing owls do not occupy th e Project site. The only biological data 
attached to the DEIR are from an int ern et databas e search for species that may 
occm· on the Project site. 

To mitigate for pot entially significant impacts , the City has proposed to 
require a habitat assessment in the area surrounding the Project, followed by pre­
construction surveys for burrowing owls if suitable habitat is fotmd. 25 There are 
several problems with this approach . First, smveys should be conduct ed as part of 
the CEQA process , before a decis ion is mad e on the Project , and not as post -
approval mitigation. CDFW's survey protocol explains that there are three steps ''in 4-4 
eval u ati ng wh eth er proj ects will result in impacts to bmrowing owls ": h abitat cont. 
assessment , surveys, and impa ct assessment. 26 The DEIR malrns a partial habitat 
assessment ,27 then jumps to an impact assessment , skipping the survey 
r equire m ent. As exp lain ed by CDFW in its guidelines, how ever . "burrowing owl 
surveys provide information needed to deter mine the potential effects of propos ed 
project s and activities on bwTowing owls. ''28 

Under CDFW 's guidelines , surveys are to be conducted by a qualified 
biologist , using specific m ethods , and a survey r eport then prepared that "will 
enable [CDFW] , revie wing agencies and the public to effectively assess pot ential 
impacts and will guide the development of avoidance , minimization , and mitigation 
m eas ur es ."29 Only after this is don e does the lea d agency proceed to the third step, 
the assessment of impacts and formulation of mitigation measures. 30 

24 DEIR p. 4.4-28. 
25 Ibid. 
26 CDFW Staff Report on Btu'.l'owing Owl Mitigation , p. 5 (2012) ("CDFW Btu'.l'owing Owl 
Guid elin es"), available a,t: http://www.dfg.ca.gov/wilcUif e/no ng ame/docs/BUOWSta.flR eport.pdf 
27 The ass ssm ent of h abita t in th e area surr ou nding th e sit e is impr operly deferr ed to a lat er dat e 
und er Mitigation Measur e 4.4.1. 
28 Ibid . 
29 Ibid. , p. 6. 
30 Ibid . 
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Th e City mu st r equir e th a t prop er surv eys b e und ertak en on th e Proj ct sit e 
and smTounding vicinity as part of th e CEQA proc es s, not aft er th e Proj ect is 
approv ed. Becau se CEQA pla ces th e burd en of environm ental inv es tigation on th e 
lea d a gen cy , rat h er than th e publi c, an ag ency is not "a llow ed to hid e b ehind it s own 
faihu e to gath er r elevant data ."31 Th e failur e to include r elevant information is a 
prima faci e violation of CEQ A becaus e it pr eclud es inform ed decision-making and 
in.form ed publi c p arti cip a ti on . The Ci,ty mu.st imm ed ia,te ly initiat e proto co l 
surveys by a qualifi ed biologist , as the first req uir ed survey p eri od ends on 
April 15th .32 

Th e second probl em i s th at th e City 's propos ed pr e-con struction mitigation is 
n ot consi st ent with CDFW smv ey proto col. As a pr eliminar y m a tt er , th e Proj ect 
sit e h as alr eady been id entifi ed as suitabl e burrowing owl h abitat , and th er efor e 
protocol surv eys should be conduct ed on th e sit e, r egardl ess of wh eth er suitabl e 
h abi ta t is found in th e a r ea surroundin g th e sit e . Furth ermor e , CDFW guid elin es 4 4 
in dicat e th at a comp lete burrowing owl sU1·vey con sist s of fom · sit e visits du ring th e -
br ee ding sea son , spa ced at l ea st thr ee weeks apart. 33 Th e City 's propos ed cont. 
r quir em ent th a t "focused sur veys mu. t b e perform ed by a qu a lified biolo gist wi thin 
30 day s prior to con stru ction initi a tion in a ccorcla11ce with th e CDFW 's Staff Report 
on Burrowing Owl Mitigation " is inad equat e, becaus e such sur ve ys would not be in 
accord an ce with CDFW 's Staff R eport , and wou ld be ins ufficien t for docum entin g 
owl u se of th e Proj ect site and su rrounding lands . 

Th e third probl em is that should owls b e dis cover ed on or n ear th e Proj ect 
sit e, th e City 's propo se d mitigation is inad equat e . Th e DEIR r equir es : •'If activ e 
b11rrowing owl n es t sit es ar e detected , th e appli cant shall impl ement th e avoidanc e , 
minimiz ation , and mitig ation methodologi es outlin ed in th e CDFW's St aff Repor t on 
Burrowing Owl Miti gation prior to initiating proj ect r elat ed activiti es that ma y 
impa ct burrowin g owls. ''34 Fi rs t , th e loss of any active owl burrow and it s 
SUlTound ing habitat must be th e focus of th e 1nitigation , not ju st "a ctiv e n es t 
sit es."35 Second , mitig a tion mea sur es mu st be enfor ceabl e, and th eir 

3 1 Sun dstrom v. Coun ty of Mendocino (1988) 202 Cal.App.3d 296, 311. 
32 CDFW B urr owing Owl Guidelin es, App endix D. 
33 Ibid .; see a.lso Calif or ni a Bu1Towin g Owl Cons or tiu m, Bu rrowing Owl Su rvey Protocol a.n.d 
M itiga.tion Guid elines (1993), availab le at: 
h tti;,://www.clfg.ca.gov/wilcllif e/si;,ecies/docs /boconso r tium .pelf 
34 DEIR p. 4.4. -28. 
35 See CDFW Bw'I'owing Owl Guidelin es. 
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impl ement atio n mu st be overseen by a public age ncy through monitoring or 
reportin g.a6 1\llo win.g the pplicant to imp lement a non-specific set of miti gation. 
meas ur es, based on its own determinat ion of what act ivities might imp act 
bmTowin g owls , and with no oveTsight by au appropriate publi c age ncy, does not 
meet this standar d . 

Finall y . th e ity may not 1rnt off an analy i of what mitigation tnea \U'e · 
will be roquirnd ifburrowin g owl. · are foun l on or nea r the Proj ecL s it,e, or ca ll for a n 
un speci fic<l. vague, nd un e nfor ooalJ\e miti gatio n ,Pia n t.o he devised in t,h ful.ure. 37 

Th e refer enced "mi t igation 1rn~thodologi es outli n ecl in th <;, DFW 's Staff Report' ' 
include a range of potential option s, from developing a "work el' aware ness progr am " 
t,o per m an entl y con. ervi ng replacem.ent habitat offsite .'38 Allowing t he Appli cant to 
letermine which of th ese measirres will appropriately mitigate the loss of 
blll'rowing owl habi tat does not meet CEQ , tanda:rds foT lega lly va lid mitiga(;ion . 

The fa:ihrre to adh ere to survey protocol on the Project site pr eclud es 
informed decisioumaking and a meaningful ana lysis of im pacts to westeru 
blll'rowin g owls . In light of the fact that protocol surveys were not , couductecl , there 
is insufficient information to determine : (1) the actual number ofbtuTowing owls 
onsite ; (2) the numb er of owls living in the buffer areas; (3) the br eecling sta tu s and 
t.hc size offoragjng t.erri V>ry of ow ls on a nd no a r t.he Proj ·t s .it o; (4) th e cumulat.iv• 
impadoft h Proj cL on liucl'Owing owls; in Lhe r gion; and (6) th e dot.ail s Qf r 'q uir ed 
mitigati .on. Wit ,hou t, t,hiis inlorm al,ion, a n a11prnpri atc an a lys is can no t lie mad . 
P.ffocLivo mi t igat ion ca nn ot lrn des ign ed, a nd ~be n ecess i1,y ofadclitional surv( ys 
ca nnot , be rlctermi11ed . 

B. The DEIR Fail . to Describe the Function and Vnlue of 
Poteutinlly Jur isdi ct ioual Waterways and Wetlands 

The DEIR ackno wledges that the Project site contains "waters of the State' ' 
a nd "wat ors ofth c ni te<l States " that-ar e juris<lict ,iomil und er t he slate Portcr­
Co log ue A ·t a nd I' •dcra l Jea u Wate r Act.. 'l'h H DJ!;lH, m a ktls n o at,te mp t, however . 
t,O determin e or di close Lhe tot.al a rea ofjurisdidion/:11 waLe..rs on t h e Proj ect s ite, 

"'' F:QA ,-tlidP.linP.s § u,;097- fWW 1-Ju:rrowing Ow l G uide. lines, p , 14 , 
51 t; ~;QA uidelines § l!'il213.4(a)(JJ(f.l) ; il,y of J_,ong Reor:h P. l,(1sAngeles School Oisi,. (2009) 179 
Cal.App.4t h si;,i, 915 ; C01n11umitias for a Better Enu't u. Citl}• of Ri ah,mond (2010) 184 Cal .App.4th 70, 
95 ; Son Joa.quin Rap/or Rescue-Ctr. u. County of Merced (201J7) 149 Cal.J\pp.4th 645. 66~ . 
:38 CDFW BtuTOwing Owl Guid e.lines, pp . 8• 14. 
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nor does th e DEIR disclose potential impacts that the Project may have on the 
ecological functions and values of those waters. ~9 The DEIR's failure to establis h 
t.he existing envir onmental setting prevented the City from ana lyzing the Project's 
impacts on potentially jurisdictional wat ers . The DEIB states : 

LTlhe project proposes to alter both f'loocl control clitohes along the, est 
edge of the site , as both ditches will be turned into bioret ention cell . 

Hhougb no formal wetla nd lcilin eat ion has been conrluet 11 for those 
fcat n ros to dat e, the re is nu ev idenoe t,hat these 1litches would h e 
tro,rted a , jurisdictional in tbe p 1·0fessional opini on of the proje t 
biologist. 

\. review of historic aerial photograp hs. hows that both ditches were 
er ated in 2002 when the no)·thwest c01·ne,1.· of the proj ect site and the 
parce ls north of the project site wel'e graded. Both cll'ainages ar e man ­
made, wholly constructed in and draining only upland areas, and do 
not carry a relatively pe1·manent flow of water. As a result , the proje ct 
is anticipated to have a l ess than significant impact on federally 
protected wetlands . It i.s1 how ever, /'ecomrn end ed t.hat t,he proj ect. 
applicant subm, :t a Ju ,ris d1:ctiorwl Dete rmination to t;he USAGE to 
obtoi n ct forma l dele rm im1/irm rcigard ir1g the ju .n:srl.ic11:on.al s/.ct/.u,s of /,he 
on -site drai,wg es prior lo ,:ni1.1:o.li.rm of con.sln 1.clion. ncliw'.lies_"10 

Th e DETR thrm st.al.es th at nom it ig-~tion is req uir ed . Whet h er a 
jurisdi ot ionnl d tite n ninat.io n sh ould ue mad e is n ot a rfocision t,h at sho1.1lrl be 
left to th o pp licant. 'T'he DETR mu st he rov:ised to include an act uiil 
disclo. ure and anruys i of potenti al impacts on wawrs of the. tate . including 
wet land. and aq uatic habi tat. re .. om·r.e .. 

fil' Ibid . p , 6 . 
~ DEIR p. 4.4-30 (emphasis added.); see also ibid., p. 4.4-5 ('jw'isdictional stat us cuuonly be 
confirmed with a formal wetland delineation") , 
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V. THE CITY LACKS SUBSTANTIAL EVIDENCE TO SUPPORT ITS 
CONCLUSfONS IN THE DElR REGARDING THE PROJE 'T'S 
SIGNTFIC T IMPACTS; THE DEIR FAJLS TO INCORPORATE ALL 
FEASIBLE MITIGATION MEASURES NE 'ESSARY TO REDUCE 
SUCH IMPACTS TOA LEVEL OF INSIGNIFICANCE 

I:,QA has two basic pmpose , neith er of which he lJElH, satisfie . First. 
CEQA i.· designed to inform decision malrnrs and t h e puh lic aliout the potentia lly 
:-;ignifican1, environm ent.al impu .d ,s of a Project boJore harm i~ done U> the 
envir onm cnt. 41 The DETR is tho "lieart " oftlii.$ require ment .42 The DEITT ha s h u 
desc1·ibed as ·'a n environmental 'alarm bell ' whose purpose itis to alert the public 
and it re ponsible officials to enviro nm enta l changes before they hav e reached 
ecologi cal point.$ of no r etmn .° · 

To fulfill this function. the discussion of irnpacts in a DEIR must be detail ed . 
complete , and "reflect 11 good faith effort at fl.ill disclosure.·• 4•1 An aclequate DEIR 
mu st contain facts and analysis , not just an agency 's conclusions . 45 CEQA requires 
a DEIR to disclose all potential direct illicl indirect, potentia lly significant 
environm enta l impacts of a pt•oject .4 fi 

So ·oncl, if a 1)(,:1 R idontilie · pot, nti all , .ignificant, imµ ani:!i. it, mu sl, t,hon 
propose and eva lua te mitigation moas ure s Lo minim ize t ho.·c impacl!-i.'17 11:QA 
impo .·es an affir:ma1ive obliga t ion 011 ag011cirn; to avoi d or n duco envirnnm ent a l 
harm by adopting fea ·ibl n proje ct alLernat ives or mitigati •on m oas ur os .48 vVi1,hout, 
a n acloqnat,e analy .·is and de,;cription of l"ca,;ible mitiga tio n m eas ur e .. it would ho 
impo,;siblo for ag<mcios r elying u,pon t he DEfR_ t() m eet tWs obligation. 

' 1 CEQA Guidelines§ 150 02(a)(l) ; Berkeley Keep Jets Over the IJa.y u. Dd. of Port Comm 'rs. (2001) 91 
'al .App.4th 1344 , 1354 ('Ber leele_y Jets ' ): Con7ltJ' of ln,yo 11. Yort,y (W73) 32 Cal .App ,3d 79G. 810 . 

•~ Nu Oil, /111;. v. City uf !,tJ.s ~nqelell (197 •1) 13 ✓al. Sci 68, 8-4. 
•S Count_yof[nyu 11. Ycirl,y (1973) 32 a l.App.3d 795, SlO. 
4h 'EQA Guid lin s § 15151 ; San ,Toaq11i11 &ptor/Witdtife R escue Center v. County of Stanisla .us 
(1994) 27 Cal.App.4th 713 , 721-722 . 
~ See Citi;zens of Goleta Valley u. Board of S11,peruisors (19ti0) 52 Cal.3d 553 , 508 , 
1.: Pub . [t eso11n;e8 Cn<l,;, ~ 21 lOO(b)( l ); /•)QA Gn it!R/in.es ~ l 5 126 .2(~) . 
•1'1 Pub, Reso1a'l'.:es ,o\i §§ 21002.l(Fi), 21100(b)(3) ; C'F'.QA uitl elines § l fi002(a)(2) ,rnd (3); Bt!rkcfoy 
Jets , ell alApp..tth at 1::154; Laurel Heights l1nproue11umt A.ssh v . Reg en/43 of th e Universit y of Cal. 
(1998) 4.7 Cal.3d 376 , 400 . 
48 Pub . Resourc es Code §§ 21002-21002.1. 
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Under CEQA , an EIR must not only discuss measures to avoid or minimize 
adverse :impacts , but must ensm·e that mitigation ccnclitions are fully enforceab le 
through permit couclitions , agreements , or other legally binding instrmnents. 4!,/ 

CEQA leacl agency is preclucled from making the required CEQA findings unl ess lili.e 
record shows that all uncertainties regarding the mitigation of impacts have been 
resolved: an agency may not rely on mitigation measures of tmcel'tain efficacy or 
feasibi lit .50 Tm approach helps "insure the integrity of the pr oce · of deci ion by 
precluding st ubborn pmblems or sorio u;.; crit icism from he ing swept und er the 
n1g ."s1 

Int.his ca e. the DEIB fails to satisfy th e basic purposes of CEQA. The 
DEIRs conclus ions re"arding a"ricu ltural impacts , impacts to air, biological , 
hydrological and water resources , imp acts from greenhouse gas emissions , impacts 
from the presence ofhazru·cl.$ and hazarcl .ous materials , and ti·affic :impacts , are not 
support ed by substantial evidence . In pr eparing the DEIR. the City: (l) failed t-0 
provide sufficient infonnntion to i:nf01·m the public an d decis:ion-makers about 
potential environmental impacts ; (2) failed to ac.curately identify and adequate ly 
analyze all potentially significant envfronmental impacts; and (3) failed to 
incorporate adequate measures to mitigate euvfronmenta l impacts to a le ss than 
signifi.can level. The ity must conect these shortcomings and rnci.rculate a 
rov:ised 0 1!:IR f'or pt1bl ic rcvi w and oomm i:'mt.. 

1'he DF:ffi Fail s to Adequat ely Miti gate Significant Agricultural 
Tmpau ts 

'l'he Pl'Oject site i. on agri ultu.ral land, which un til re<:xmtly was fanned in 
1·ow crop .~2 The City· Notice of Preparation of rui EIR for the Project initially 4-6 
stated that the '·Pr~ject site consi . ts only ofnon -pril,ne agl'icultural land ." However , 
in respon . e to comments from the USDA -NRCS , the DEIR disclosed that the site is 
actually compri i:iecl mostly of pri.J,ne farmJancl, and also farmland of statswide 
lm por ta n ce . 1'he I FsJR contai n s-a clcta iJed "LE A" a nal •sis. whicli . is an Jlpprov e<l 

49 CEQA Guid elin es, § 15126 .4, subd. (a)(.2). 
50 Kings County Farin Bur. v. C01111l;;t of l-Ja.nford (l 990) 221 al .App ,3d 692, 727-28 (a groundwater 
p uu-:1,ase •1gree men l was i nml eq 1\Hte mi ligat ion becJausf! there was no record evidence I.ha t 
r p 'lace me1 t. wate,· Wfls avriirnbl ). 
• 1 Co,werned Citi.:ens of Costa Mesa,, Inc . v. 32nd Dist . Agricultural Assn . (l986 ) ,12 Cal ,3d 929, 9:35, 
~2 DEIR p. 4.4-2: -See also ' Google Street View" of Project site from Ventlu·e Way, showing rnw crops 
in May 2011. 
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CEQA m ethod for determining significant impacts to agricultural r esourc es. Bas ed 
on the results of the LESA analysis , the DEIB concludes that the conv ersion of 
farmland on the Project site to urban us e is consid ered a significant impact. 

Th e DEIB concludes , however , that because th e Project site is already zon ed 
for industrial development , no agricu ltural mitigation is required. Most of the 
Proj ect sit e was r ezoned in 2000. 53 Th e DEIR conclud es that th er e is no availab le 
mitigation for the loss of farmland on the Project site , and therefore the impact is 
"significant and unavoidabl e.'' The only support provided for this conclusion is a 
ref eren ce to the City 's Agri cultural Mitigation Po licy, adopted in 2004 .54 

Th e DEIB 's failure to requir e agric ul tural mitigation is a significant flaw that 
violates the requirements of CEQA . First _. the City 's Agri cul tural Mitigation Policy 
sho uld app ly to this Proj ect . The policy requires mitigation for the "loss of 
agric u.lttu·al lands due to conv ersion to urban uses ," if th e land to be conv ert ed is 
designated as prime farm.land or farmland of statewide importance , and if t h e 
project site is de em ed a significant impact based on a LESA evaluation .55 The 
Proj ect m eets th ese crit eria . 

Instead of imposing th e requir ed mitigation for agri cultur al land impacts , the 
DEIB relies on a sentenc e in th e Agric ultural Mitigation Policy that stat es "[o]n e 
t im e as many acres of agricultural land sh al l be protected as was changed to a 
nonagricultural zoning cla,ssificcdion (1:1 ratio ofland). "56 Howev er , th e City 's 
policy does not categorically require a change in zoning at the tim e land is 
conv erted to urban use , or when mitigation is impos ed. In fact, the policy gives 
sp ecific examples of non -zoning relat ed actions that qualify as conv ersion to urban 
use , including "extensio n of services " to an agricu ltu ra l site .57 The Project m eets 
the criteria for a conv ersion from agric ul tural to urban u ses that should be 
mitigat ed under th e City 's poli cy . 

63 DEIR p . 3.0-2. 
54 DEIR p. 4.2-18. 
6611 ttp://w ww.city ofgilr oy.org/citv ofgib·oy l'iles/ci ty halJ/comm uni tv development/pl anning/p olicy han 
douts/Ag:Policy505 .pdf 
56 Ibid . (emph asis added); DEIR p. 4.2-18 . 
67h t tp ://www .ciLyofgi.lroy.org/ciLyofgi]:roy files /city hall/ comm unity development/planning·/p olicy h an 
clouts/ Ag:Policy 505.pclf 
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Second , for 1EQ purposes it is im m ateri al wh ethe r th e City 's policy appli es 
to the Pl'Oject site .511 Th e DEtRshould h ave discussed the feasibility of all forms of 
pot entia l agricultmal mitigation , including t h e voluntary dedication of an off-site 
agricultm·al consm:vation easeme n t or payment of an in-li eu fee to eith er the City or 
a third par t.y.5\J The City does not h ave sub stantia l evide n ce that agricultural 
miti gatio n is lega lly or economically infeasible .00 

'l'hircl, t he DETR 's oxp lan a tion th at th e Proj ecl, '' i. al rea dy locat ed in an 
imlu!'it.ri;) l zoning classiri{;ation wit.h l,h e wnver.sion of I.he l an d a naly;,; cl a nd 
r ecog niz ed through a series of previous e1,tit,lem ent act ions ." and t h er efor e the 
Project "will h ave no more im pact th an previously eva lu ated by the City of Gilr oy 
for thls locatio n ," i. inadequate . CEQA does no t allow a lead age ncy to simpl y 
compa n ~ a proposed pr oj ect wit ,h th e full exte n t of development allow ed und er 4-6 
existing enti t lem ent s. Instead , EQA requires that t he imp ac ts of a p:roject be 
compar ed with th e existing state of develo pm ent at the time the pr oje ct is cont. 
propo secl.6 1 Moreover, the City cannot ''tier' ' to prior CEQA documents t hat analyze 
the Project si te, b eca use th e Pro j ect is not consistent wit h th e City 's Oen eral Plan , 
and in any case , the City has not inv oked the tie1·.ing prnc ess in acc01·clance wit h 
CEQA' ;~ 

Fin a lly , un<l r Cl•: A, it is t he typo or l'armland boing conv c'r ted that ma1.Lors . 
not its zoni11g dassificai..ion. 68 Simply hoc:aus o the conv Q.rs ion of land m ay h ave b on 
··a n aly,-;ed a ud re '.Ognjzod '' in vr oviuu. · EQA, cloc.;ume nt.s doo:;; noL mea n tha1, it was 
adeq u a Le ly mi Ligate d , and Lho ii,y prov1cfos no ev iden ce to supporL such a claim . 

5l! Ma.wnit e Corporation u. Count,)• of Mendoc.ino (2013) 218 Cal .App .4th 230, 242 (" Ma oni te' ) ; Cil.Y u/ 
Mar ina v. Board of 1.'rustees of the California Sta,t,e Univers ity (2006) 39 Cal .4rh 34 1, 359. 
1i9Jd . 
$a S eit id. 
"' Hnuirnn11i.en./.f,J, Plannin g & ln.fvrmr~l.ion Cnr~nt'il u. Cuunty of l<Jl /)omdv ( 198 2) 13 1 Ca l.App.SJ 
350, ~54; CEQA .,1iid lin es§ 1512F.(e) 
62 ..:EQA Guidelin s § 15152 (d) (t.ieringis "limit ed to sitliati ons wher e a proj ect is consi s tent with th e 
general plan and zcming of th o city'') : 1:Cl. § 151'5.<!(g') (wh m tiering is L1Sed, th l at or ElR shall r efer to 
t,he p l' im· ~:IR., st al e wh ere> a eopy cs 11 b xa rn i ned, mid s l,at e I.I 1HL r.t1e ageney is using Lhe Lieriug 
concept ) ; DVil [? p, 8,0-2 (''T hnm _gh these p ri or appr ovfl1$, t i '" p mj ed si te has bee n st urliml nt gr ertl. 
l engLI, and pl ann ed I·or deve lopm ent HS a busin ss ps l'k wi th indus l,1-iHI use for ,,v,,1· s de<:Hde. To l.h 
ex t.en I; th e pri or enviromn ental docum ent a tion r emains !'Olevant and accurat e , this infonna tion is 
includ ed, as appro pria te, within this Draft EIR. ' ) . 
63 Sea Nlasonit e .:tt 233 (involving 68 acrc,s of pr ime fannltmd zoned industrial sin ce 1982) . 
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B. Th e DEIR Fa il s to Ade qua te ly Di sclose, Anal yze an d Mit igate 
Si gn ifi ca nt Air Qu alit y Imp acts 

1. Construction related air gualitv impa cts 

Nitrog en oxides ("NOx ") are a precur sor to ground -level ozone one of th e 
main components of smog , an d also an acut e respiratory irrit a nt .64 NOx is a 
byproduct of fue l combustion , and is "dir ect ly associated with th e use of diesel ­
pow ered construction eq uipm ent. "65 NOx is a primary crit eria air pollut a nt und er 
both fed er al and sta te law , and th e San Francisco Bay Area Air Basin is des ign ate d 
as a "nonattainm ent '' ar ea be cause it suffers from lm.heal thy level s of gro und-lev el 
ozone , and air inv ersions freq uently trap poll ution. 66 

Th e Bay Area Ai1· Quality Management District ("BAAQMD ") ha s th er efore 
a dopt ed CE QA thr eshold s of signifi canc e b ased on daily NOx emi ssio ns durin g 
con struct ion of a n ew proj ect , an d daily and annual NOx emissions dm·ing proj ect 
operation. 67 Th e BAAQMD CEQA Guid elin es provid e specific mitigation 
r comm end at ions , including a list of ''ba sic" m ea ur es r equir ed for all projects to 
reduce fugitiv e dust , and "additional " measur es for proj ects that excee d th e 
significance thre sholds. 68 

Th e DEIR concludes that Project -related NOx emission s will grea tly excee d 
the thr esho ld of significance during construction of both Phas e 1 and Pha se 2 of th e 
Proj ect. 69 Th e DEIR propos es to mitig ate this significant impa ct th.rough Mitigation 
Measure 4.3 .1, which would r equir e th e us e of "Tier 3" engin es for certain diese l­
pow ered constru ct ion equ ipm en t.7° T-ier 3 engin es are m anufa ctur ed in 2006 or 
l ater and ar e clea ner burning .71 Despit e the us e of Tier 3 engines for certain 
construction equipm ent , the DEIR conclud es that constr u ction -related NOx 

64 DEIR pp . 4.3-6, 4 .3-13. 
66 Ibid. pp. 4.3-6, 4.3-19. 
66 Ibid. pp . 4.3 -3, 4.3-6, 4.3 -13. 
67 Ibid . p. 4.3-14 ; BAAQMD CE QA Guid elin es, p . 2, availabl e at : 
h ttp ://www.baaqmd. gov/~/meclia/Files/Plan ning"/420and%20Research/CEQ.A./BAA.QMD%20CEQA%2 
0Gui debn es%20Mav%2020 1 l .asl1x?la=en 
68 BAAQMD CEQA Guid elin es, pp . 8-3 and 8-4 . 
69 DEIR p. 4.3-19. 
70 Ibid. , pp. 4.3-19 to 4.3-20 . 
11 Ibid ., p . 4.3-20. 
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emi sions will still exceed th e BAAQMD signifi can ce thr eshold s , and th er efore "this 
impact is signifi cant and unavoidabl e ."72 

Th e DEIR fail s to e:,q:,lor an y addition al meas LU'e for redu cin g NO x 
emissions. This is a signifi cant flaw in th e DEIR . CEQA dir ects publi c agenci es to 
avoid or r educe environm ental damag e wh en pos sibl e by requiring th e impo sition of 
mi tig a ti on m ea sur e . 73 If a DEIR identifi es pot en tially signi ficant imp acts , it mu st 
then propo se and evaluat e mitigation measur es to minimize those impacts . 74 CEQA 
impo se s an affiTmativ e oblig ation on a gen cies to avoid or r edu ce envirorun ental 
harm by adopting feasibl e mitigation m easur es. 75 A determination th a t an impa ct 
is "si gnifi cant and unavoidabl e'' can only be bas ed on a conclusion that fm·th er 
mitig ation is "inf ea sib le ."76 

Th ere ar e feasibl e mitigation m easur es availabl e to r educ e th e Proje ct 's air 
qualit y imp ac ts to a less -than- signifi cant level , including th e u e oflow -emi ss ion 
dies el produ cts , alternative fu els. add -on devices such as air filt ers , and oth er ''best 
availabl e control t echnology .''77 Mor eover , it app ears from th e languag e of 
Mitig ati on Meas ur e 4.3.1, and from th e mod eling da ta a t ta ched to th e DEIR , tha t 
certain construction equipm ent .. su ch as roll ers , wou ld not be r equir ed to u se Tier 3 
engin es. 78 Oth er equipm ent that could be subj ect to mitigation includ e forklifts , 
welder s , air compr es sors , and gen era tor se ts , all of which can be pow ered with 
alternative fu els , or in th e cas e of gen erator sets , from the n earby electrical grid. 
Th e City cannot adopt a "signifi cant and unavoidabl e" finding unl ess it provid es 
substantial evid en ce that such additional mitigation m ea sLU'es ar e inf eas ibl e. 

n Ib id ., p . 4 .3-21. 
73 CEQA Guidelines §§ 15002 (a)(2) and (3); B erkeley Jets, 91 Cal .App .4th at 1354; Lm.irel Heights 
Jmp rovement Ass 'n v. R egents of the Universi ty of Cal. (1998) 47 Cal .3d 376, 400 . 
74 Pub. Resow-ces Code §§ 21002. l (a), 2 1100(6)(3). 
76 Jcl. § 21002 ("public agenci s sh ould not app rove projects as proposed if th er e are feasib le 
alte rn atives or feasibl e mitigat ion measur es availa ble whi ch would sub st anti ally lessen the 
significant envir onm ental effects of such projects' ') ; § 21002. 1 (each agency "sh all mitigat e or avoid 
th e sig nificant effects on t.h e envir onment of proj ects th at it carri es out or ap proves wh enever it is 
feasible to do sd'). 
76 Jcl. 
77 See e.g. BAAQ'MD CEQA Guidelin es, Table 8-2, p . 8-4 . There ar e several diesel emissi ons con trol 
strat egies verifi ed b y th e Californ i a Air Resom-ces Board as :reducin g NOx emis sions by 15 to 40 
per-cent: ht.tp ://www .arb.ca .gov/diese l/verclev/vt/cvU1t.m 
78 DEIR pp. 4.3-19 to 4.3-20; DEIR Appendi x C (listi ng ni ne types of h eavy du ty diesel -powered 
constru cti on equipm ent , bu t only applyi ng Tier 3 mitigati on to eight). 
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ignill cance for TA ernission ~.83 The BAAQMD I ecifically recommends the 
pr eparatio n of HRAs for dfatribution cente rs. S<J An HRAprepa.red for Lhe Project 
should also consid er the potential b aJth risks of anhydrous ammonia emissions , 
because Lhe Project, will u ·e anh. dcous ammonia for its cooling and r efrig r·ation 
ystems , and a nh ydro us ammonia "in an acute ly hazru·dous mat erial :"85 

Th B AQ 1D a lso reqnit· sprojects that exceed th t hr eshold orsignifican 
for TA s to "recommend appropriate mitigation m eas ur es. "86 Mitigation m ay tak e 
th e form of a "Community Risk Reduction P lau " to adchess cum ul ativ e einis ions 
_om·ces , and may also include project -specific mea u.res such as redes igni ng Lhe site 
layout to incr eas e the distance betwe en sourc es of e1nis. ion and sensitive 
r ecepto rs , r e -rou tiJ1gh eavy duty tm ks, strictly nfor cing tr u kpm·king and i.dliug 
r uir·em ents . and requiring the ti ered planting of tr ees between som·c.es of 
emissjons m1d sen sitive receptors .87 Once a,ga.in . the DElR 's con ch1siou that the 
P1·oj t' · mnu lf.ltive impa. ts from TA emis s ion · wilJ be '· j gn ifica.ut and 
unavoidable ~ is not suppOl'ted by substantial evidence , because the City has not 
made :findings on the fe as ibility of available and r eoommended mitigat.ion measure 
to r d , uch imp ct . 

'l'h e second problem w-.itb t h e DEffi 's ope,1:ationaJ air qu ality impacts analysis 
is o!le th at affects oth er subjects analyzed in the DEIR , including gr enhouse gas 
emissions and traffic impacts. The estimated Pro jec t -leve l emissions of NOx , 
particllla t e matt eT (''PM'") , a11d other pollutants are e;v;trem ely close to exceeding th e 

EQA thresholds of sig nifi cance. 88 A close1· look at th e assm nption s and 
ca lculations in the air quality and traffic modeling data attac hed to the DElH 

~ AAQt,.ID CEQA Gui delin es, p . 5-9; 
ht ,tp ://www,baaqmd,qo v/~/meclm/File s/Pl anniu g%20and %20Reseap :h/CEQA/UooaLed %20Scree rung',o 
2 Approach%20Flov,'°i>20Ch:wt MoylJ,o2C 2012.ashx?I a:::en 
~ 4 BAAQMD CEQA uidelin es, p . 5.7 (''Fm: new lancl uses tha t would host a high number of non• 
permitte d TAC s•w-ces, su ch as a di str ibut ion. cent er, lh ei ncrem ental increa se .in ca ncer risk sh ould 
b e detenn ined by Rn HR.\:'). 
e5 DEIR p, 4.8-13. 
60 ibid. , p. 5.9_ 
~1 !bid ., p. p-17, 
ij8 DEIR p. ,1,S-22, 'l'a ble 4.3- (emiss ions of NOx will be 98.4% of th e daily th r esh old leveJ i n win ter, 
and 98 .2% of the annual thres hold level ; emission s of "course" PM will be 99.2% of th e d aily 
thr esh old level and 9 .4% of tbe an nual thr esh old level ; emissi ons of "fine" PM will b 98% of the 
dail y an d annu al th res h cl.cl l vel s); DE IR p. 4.3-31, Tab le 4.3-12 (mi tiga ted pl'oject -level TA 
emissions will be just at. tlie tlu·eshold level fo1· cancer 1fak). 
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1·eveals that Project emissions h ave been und erest imat ed , and in fact , the Project is 
very lik ely to exceed these thresho lds. Th e bigg est flaw in the mod eling data is the 
assumption that only 21 percent of vehicle trips associated with Project operations 
would be truck trips, while 79 p ercent would b e passenger vehicles. 89 The only 
information to support this assumption is a trip generation esti mate provid ed by 
the Applicant.so 

The Traffic Analysis Report attached to the DEIR improp erly tries to mix 
"ap ples and oranges " when calculating Proj ect vehicle trips. First , to calc ulat e total 
vehicle trips, the report uses th e defa ult assumptions for a high -cube warehouse 
from the Institute of Traffic Engineers ("'ITE") Trip Generation Manual , which is 
commonly u sed to esti mat e project traffic for CEQApu..r pos es. 9 1 Th e report chooses 
to us e the ITE defa ult assmnptions , and not the total numb er of vehicle trips 
est imat ed by the Applicant , because the Applicant 's es timat e was 55% lower than 
the ITE estirnate.92 

Th e report choos es the Applicant 's esti mate , how ever , over th e ITE default 
assumption, for the br eakdow n between auto trips and tr uck trips associated with 
the Project . Th e default assumption in the ITE Trip Generation Manual is 40 
percent truck trips and 60 percent auto trips , and this assumption has been 
recommended for project ana lyses in larg e air districts in Cal iforuia .93 Inst ea d of 
u sing this assumption, the Traffic Analysis Report uses the Applicant 's estimate of 
a 21/79 percent split betw een trucks and autos. There is no substantial evi dence to 
support such a large deviation from the 40/60 p erce nt split recommended by the 
ITE. Inst ea d, it is reasonab le to assmne that the Applicant grossly und eresti mat ed 
the percentage of truck trips associated with the Proj ect , particularly beca use the 
Applicant grossly und eresti mated the total n umb er of vehicle trips associated with 
the Project. The Traffic Analysis Report must be revised to reflect a more realistic 
proportion of operational truck traffic. This flaw affects multiple portion of the 
DEIR and rend ers them inac curate and inadequat e. 

89 DEIR p. 4 .3-22, Tabl e 4.3-8 , footnote 2. 
90 DEIR , Appendix J , p. 1, and Appendi x A to Appendix J ("Applicant -Provid ed Traffic Information ") . 
9 1 DEIR , Append.ix J, p. 1. 
92 Compar e ibid. (ITE d fault estim at is 732 total daily trips for Phase I) with Applicant -Provid ed 
Traffic Informati on (estimating 409 total daily trips for Phas e 1). 
93 http ://www.aqmd.gov/ceqa/Wa1· eh ouse/Wa rehouseMS 31612 .pdf (noting that proj ect specific data 
can only be used '1witl1 substantial evidence") . 

3055-00li 

4-7 
cont 

4-8 



2.0 RESPONSE TO COMMENTS ON THE DEIR 

 

  

UNFI Warehouse and Distribution Facility City of Gilroy 
Final Environmental Impact Report  May 2014 

2-42 

Letter 4 Continued 

March 31, 2014 
Page 22 

C. The DEIR Fails to Adequately Disclose , Analyze and Mit .igatc 
Sign ificant impacts to Bio l ogic..-.( Resources 

1. The DEIR 's conclusion that t.he Project 's cum1ilative impacts on 
t he bav checlrn1·spot butterflv from nitrogen deposition is 
~minor '' an d t!iete f'ore less than signifi cant is in eT1·or 

'l'h (. DF,JR a LLempt.s 1.o haVl') it. two ways: fir sL, il m akGs a non-sig11.ifi1.,-an ce 
de l.erminat.ion r gardi11g the Proje t.',; umul at ive cont.rilrnt.i011 to nil.r oge n 
deposition that harm s the hay cheoker spot butt erf ly, f)nd seoond, it J)romises to 
condition th e Pl'Oj ect by requfring a "voluntary " mi tigatiou payment for nitrogen 
deposition t.mcler the Santa Clara Valley lfabit.at Con.ser va ·tion Plan (''SCVUP")P 4 

As disC\.1ssed in the next section belo..,v. it appeius that the DEIR characterizes this 
impact as less than si,gn:i.ficant in m-cler to help qualify the Project as a "pipeline 
projec t" that is exem pt from the SCVHP . The DEIR 's conclusion is improper und er 
CEQA. 

The depo sition of atmospheric nitrogen is by its very na ture a cumula tive 
problem , and no one source will itself be the sole cause . The DEIR characterizes the 
traffic associated with the Project as "minor M when compared with all traffic in the 
reg ion . Th o I IGI R fa ils to acknow l(ldgc . how e or , t hat a signific:ant.pm·Lion of' 
Project 1,raffic will b ' di esol truck1,, which is t ho Lyp of vohicles th at con t ribut s a 
lar ge µ or t,ion of t.ot,al uil ,rog en cmi si:;ions Lo the air l iasi n. '!'he DB TR al~o fa i]i,, io 
note thnt, t!ven th o in itia l a ir quality mod eling shows LhaL Projoc:t 01rnra tion s wi ll h e 
on t.he verge of exoooding ihe 1,h reshold of signific:rncc for n itrngen oxide 
emi ss ions .95 

Even if Project em.i. ions are re lative ly mino r in comparison wit h all traffi 
in the region , the ·'de mini.mu . • arg um ent has been re jected by nmn erous court s 
wh en 1·eviewing cmnula tive :impacts analyses uncler CEQ .96 The r elevant. question 
is n o how t,hc •l'feci, of th e Proj(, t comp ares 1,o !,he pr eex;i ·l.ing cumul at ive el'f'e ·t,, 
bui whether ''any addit iona l a.rnoun 1,·· of' e lTed s hould U(! consid1ircd s ignifi ca nt in 

tH 08 1 R pp , •l.<l-32 l.o •1.4-3:J. 
~5 Dl~l Hp. <!.~-22 (r,s~imaling t.lH-1!, Pro,j ed open-1!.ions wi l I mil , 90% ol' lhe annua l amo unt of' NOx 
th at is considered significant under CEQA, an d in winter mont l1s, ~4% of daily NOx emissions). 
90 See, e.g. Com1nu11ities for a Better Emr't. u. Cal. Resot1.rees Agene;y (2002) 10:J Cal.App.4t h 98, 117-
1-0 (and cases ci ted therein) . 
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the cont ex t of th e existing cumul at ive effect . In this case the Project's nitrogen 
emis sions should certainly be consid er ed significant . 

Finall y, the DEIR 's propo se d "voluntary " mitig ation payment, by wa y of a 
Project condition , rath er than a mitigation m eas ur e, is not allowed und er CEQ A. 
Payment to the SGVHP is not "part of th e proj ect " but is instead a mitigation 4-9 
.meas ur e "design ed to red uce or eliminate " Pr oject imp acts. "By compr essi ng th e cont 
an alysis of impac ts and mitigation m eas ur es into a single issu e, the EIR disregard s 
the r equir emen ts of CEQA. "97 Accor clin gly , the Cit y mu st t r eat the payment as 
though it wa s required , i. e., as though it was "adopted following a finding of 
significance in accordan ce with CEQA Guid elin es section 15091(a)( l) and Public 
Resources Code section 2108 l(a)(l) ."98 

2. Th e Pro ject is not a "pip elin e proj ect " exempt from the Santa 
Clara Vallev H abitat Conse rv ation Plan 

Th e SCVHP took effect in Octob er 2013. 99 The Project is covere d by the 
SCVHP b eca use it is locat ed in an identified private dev elopmen t a:rea ("urban 
development ") and is over two acres in size. 100 Th e DEIR conclud es , h owever , that 
t he Project "will lik ely be consid ere d a 'pipeline proj ect ' and will not be subj ect to 
the SCVHP ."101 To qualify for a pipeline proj ect exemption from the SCVHP , a 
proj ect must meet three crit eria: 

1. Th e proj ect received at l east one of th e following approved development 
enti t lem ent s with a sp ecified expiration elate (includin g allow ed 
Ten ewal s/exte n siou s) prior to Habitat Plan adoption on October 14, 2013: s it e 
and architectural p er mit/approv al, plann ed deve lopm ent approval , 
conditional u se approval, or a tentative map ; and 

2 . Th e proj ect will obtain a grading or building permit within 1 year* of 
issuan ce of th e Ha bitat Plan 's state and federal in cid ental ta k e p er mit s , 
which is Jul y 3 1, 2014 : and 

97 Lotus v. Dep 't. of Transportation (2014) 223 Cal .App.4th 645, 656 , 
98 Id. at 652. 
99 DEIR p . 4.4-25; see http ://www .scv-habitatplan. org/www/d efault .asp x 
100 Map: http ://www.hcpmaps.com/habitat/ ; SCVHP Coverag e Scree rring Form : 
h tti;, ://ocv-h abiLatplan .or g/www /Portals/ default/Fin a!PvtScr eening'M,20Form 103113.pJf 
IOI DEIR p . 4.4-31. 
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3. Th e proj ect r eview process id entified no impacts to any of the Habitat Plan 's 
covered species.1 02 

*This provision applies only to th e portion of a proj ect that is issu ed grading 
and/or building permit(s) within th e 1-year period . 

Despit e th e DEIR's conclu sion that th e Proj ect wi!J lik ely meet th ese criteria , 
the Project does not meet the criteria. First , it does not appear that this Project 
r eceived a tentative map , conditionaJ u se permit , archit ectural or sit e p ermit 
approval, or planned development approval be;fore October 14, 2013, l et alone one 
with "a specified expiration dat e.'' In fact , this Project requires the City to approve 
a n ew parcel map , site plan , and architectural plan , along with oth er ap provals 
including a General Plan am endm ent and rezoning. 103 

Second , it is unlik ely that th e Project will receiv e grading or building p ermits 
in the next fom months , as the City 's DEIR is only the first step in the permit 
approva l process , and there are a numb er of flaws in the DEIR that require 
r evision . Phas e 2 of th e Project will certainly not r eceive grading and bui lding 
permits within four month. As the SCVHP specifica lly not es , th e pipeline-project 
exemption does not apply to pha ses of a proj ect that will r eceive permits after July 
2014. Third , the Pi·oject will impact both the burrowing owl and the bay 
checkerspot butterfly , as discussed above and as not ed in comments from the U .S. 
Fish a nd Wildlife Service and in the DEIR i tse lf.1°4 The DEIR mu st r equire 
enfor ceabl e mi tigatio n m easures in th e form of in -lieu fees payable und er the 
SCVHCP for the bay checkerspot butterfly , burrowing owl , and pos si bly other 
species of concern. 

102 Ibid. ; SCVHP , p. 2-37, ava,ila.ble at : 
http://scv-habitatplan .org/www/Por tal .s/ default/Pipeline Projects Definition l 029 13.pdf 
1m DEIR p. 1.0-2. 
104 DEIR pp . 2.0 -12 ("impl ement ation of project-related activitie s could result in potentially 
significa nt imp acts to nesting burrowing owls"), 4.4 -10 (bay checkerspot butt erfly "may be 
cumulativ ely im pacted by nitroge n depositio n"); DEIR , Appe nd.ix A, e-mail from Joseph Terry dat ed 
Septe mber 5, 20 13 ("Thus the project sh ould mitiga te for th e ffects of el vated N deposition by 
paying the appropriate N deposition fee to the Santa Clara Vall ey Habit at Plan (SCVHP). The 
project should als o mitigat e for effects to oth er SCVHP covered sp ecies by payin g th e appr opri ate 
deve lopment fees to th e SCVHP.") 
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D. The DEIR Fa il s to Ade qu ate ly D isclose, Analyze an d Mit igate 
Sign ifi cant Im pa cts fro m Gree n ho u se Gas Em iss ion s 

As a pr limin ary m at ter , as described abov e und er ''operat ional air quality 
impa cts ," th e Traffic Analysis Rep ort und erestima tes the p ercentag e of truck trips 
associated with th e Project , and con sequ ently , th e DEIR 's est imat e of the Project 's 
greenhouse gas ("GH G") emi ssio ns is too low .105 

Second , wh en calculating the Proj ect's operationa l GHG emis sion s , the DEIR 
also mak es an un exp lained deviation from the ''PG&E CO2 int ensit y factor " that is 
u sed for all other Project-related emi ssions calculations. Th e CO2 int en sity fa ctor is 
an es tim ate of the GH G emis sion s assoc iate d with the production of electr ic energy 4-11 
by the Pro ject's en ergy provid er , PG&E. Almost all of th e emissions cal culations in 
the DEIR u se the current PG&E CO2 int en sit y factor of 641 .35 pounds of CO2 p er 
m egawatt of en ergy gen er ated , which is the int en sity factor recommended by the 
BAAQMD as r ecent ly as July 20 13 .106 Th e DEIR 's calc ul ation of operational GHG 
emi ss ions , how eve r, u ses a CO2 int en sity factor of only 43 1 pounds p er m egawa tt , a 
33 perc ent red u ction. 107 This r edu ced int en sit y factor com es from a docum ent 
publi sh ed by P G&E in 20 13 , whi ch is specifi cally "not to be us ed' ' for "r egu latory 
compliance '' purpo ses , and which est im ates a 2013 int ensity factor of 431 pounds .1°8 

Th e PG&E int ensit y fa ctor of 641.35 pounds is the most accur ate , verified, 
and up -to -date number that ha s been r eport ed to the BAAQMD by PG&E , and it is 
the mrmb er that is use d and r ecomm end ed in the mo st recent 2013 Ca lEEMod 

106 See DEIR p. 4.6-17, Tabl e 4 .6-5, footn ote 3 (the GHG analysis is bas ed on a 21/79 perc ent split 
between tru cks and aut os). 
106 DEIR , Volu me II , Appendices C and G (a search of th ese app endic es for "641.35" reve aled 20 
Pr oject-specific calculati ons using that PG&E CO2 int ensity factor ); 
http: //www.baaqmd .gov/Divisi ons/Planning-and-R esearch/ CEQA -GUIDEL INES .aspx (BAAQMD 
requires that th e "CalEEM ocl" model be used to calc ul ate emiss ions); 2013 CalEEMod "Users Guide ," 
App endi x D, Tab le 1.2: ht tp ://www.cal eemo d.com/ (find link und er "Users Guid e") (stating that th e 
list ed int ensity fact ors for each sp ecific utility should be us ed when modeling GHG emissi ons); 2013 
CalEEMod "List of Revisi ons ," p . 2: http://www.cal ee mocl.com/ (find link under "Downl oad ModeY') 
(th e PG&E CO2 in tensity fact or of 641.35 pounds reflects "the l at est inv entory r eporting yeai") . 
107 DEIR , Appendix G, calculation for "UNFI Build out Operati ons'' on pag e 239 of DEIR Volume II. 
108 Ibid .; PG&E's "Gree nh ouse Gas Emissi on Factors : Guidance for PG&E Cust omers" (April 2013), 
available at : 
http://www.pg e.com /includ es/clocs/pclfs/shared/environment./calculat.or/pge gl1g emiss ion factor inf o 
sh e .t.pdf 
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program .109 As described in the CalEEMod Us er 's Guide , this int ensity factor is 
''based on Table G6 of the California Air-Resources Board (ARB) Local Government 
Operation Protocol version 1.1 or the lat est public utiliti es inventory reports ," aud 
'"i consistent with recommendations in the Ca lifornia Air Pollution Conb :ol Officer 
Association (CAPCOA) Quantifying Greenhouse Gas Mitigation Measures 
docuinent ."110 

There is no substantial evidence to support using a 33 perc ent reduction in 
electric ity-r elat ed GHG emission s. PG&E 's CO2 intensity factor rises and falls 
from year to year , bas ed primarily on custom er demand and the availability of clean 
hydropow er. 111 For example , 2011 was an eJ...'tr em ely wet year , and PG&E reported 
that it was abl e to achieve its lowest CO2 intensity factor yet, at 393 pounds .11 2 

During the dr y years of 2007 and 2008 , how ever , PG&E 's CO2 intensity factor ros e 
to over 600 pounds.11 3 

Th e DEIB's significant r eduction from the default assmnption for PG&E is 
unsupportabl e. PG&E 's intensity factor changes each year , and even PG&E 
acknowledges that it s reports should not be relied upon until "a thorough , third ­
party verification " is conducted. 114 Califo rnia is currently facing a severe drought , 
and hydropower resourc es hav e become less reliabl e. PG&E 's current CO2 
intensity factor is lik ely close to or above the 641 pom1ds us ed in the Ca lEEMod 
mode l. Th ere is no substantial evidence for deviating from this default int ensity 
factor. The DEIR r eli es pmely on speculation in an attempt to avoid an accurate 
calc ulation of its significant GHG emissions. 

CEQA r equir es that when analyzing Project impacts , the lea d agency "should 
normally limit its examination to changes in the exist ing physical conditions in th e 
affected area a.s th ey exist a.t the time the noti ce of pr epa.rntion is published." 115 This 

109 See CalEEMod Use1's Guide , Appendix D, Default Data Tabl es, Table 1.2, auailahl e at : 
h ttp ://www.caleemod .com/ 
110 Ibid. , Appendix A, Calc ulatio n Details, p. 2. 
111 PG&E articl e dated February 20, 2013 , availabl e at: 
l1ttp ://www.pgec urr ents .com/201 3/02/20/pg e%E2 %80o/o99s -clean -energy -recluces-greenh ouse -gas ­
emiss ions/ 
i121bid . 
IISJbid. 
114 See footnote 110, supra. 
116 CEQA Guid elines§ 15126 .2 (emp hasis added); see also id . § 15125(a). 
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langua ge ha s been interpreted to mean that the lead agency does not hav e "c.arte 
bl anch e to select the conditions on some futi.ue , post -appro val elate. ' 11R Th e 
est ima ted G'HG emiss ions from Project operations sboukl be much higher than 
reported in the DEIB. 

Third. the DEIR conclud es that the l'roject's GHG emissions wiJl be 
"signifi cant and un avoidabl e~ because the B \.AQM.D t hres hold of ign.ifi anc e will 
s ti ll uo ox :0erted . eve n with th ~1 DliJTR's propose d mitiga t ion meas ur as. 117 Th e 
mhi g,Jt.iun meas ll rcs th a t, ai- proposed. h owever , do 1101. go very far i11 att.mn pt in g t,o 
r ecluce ~JTG omission s. They include basic wat r anrl ener gy-sav ing m eas ur es, 
participation in the City 's r ecycling program. and ·'solar panel ready rooftops : us 

Once aga in . an agency may not appr ove a l)roject und er CEQi\ unl ess it ha 
''[ellimin ated or sub. ta ntial ly lessene d all significant effeeu;; on th.e en vironmen t 
where feas ibl e."119 ''i\n EIB is reqtlirecl to cousideT feas ibl e means , suppor te d by 
substant ial evidence and subj ect to monitoring or reporting , of mitigating the 
signifi can t effects of [OHG] em.is sions. "i ~0 Once it is acknowledged in the Elli. that 
a proje ct would "1·es ul t. in significant adverse impa cts to global warming , th e EIR 
[isl . .. lega lly required to describe , eva lu ate and ultimately adopt feasible 
mitigation measm·es which mit igate or av oid th ose bnpacts . • •~1 

As stated in t,hc BA,AQMD '"'EQA Guid di n s , [w]h re opcralioual-n laio d 
emi ssio m; ex<· .cd applicable t,hr csh old.-s, lead Hgen ·i(, i; are resp011 ·ible for 
implemcmting all feasU,lr! mili g ali on m ea,,;itrcs Lo rc rlu ce th 0 project ' . TTG 
emi s ion.·."122 Tho Ut)idel incs go on t,o istate that if miti ga tion "rloes not bri ng a 
pn>jo t ha ck wi.t hi11 t h (': thr eshold requit-ements, the project could bP. cutnu latjvoly 
significant and could b e approved only with a Statement . of Over1·iding 

116 Sun.n.ymle W. Neighbo rlw od As.sn.. ,,. GilytJ / Sunn:yuu.le Cit,y Cuwu .,il (20 10) 1£10 >il.AppAt .h 135 1, 
1S79. 
ll1 DEIR pp . 4. '-18 to 4.6-20 . 
. t« Ibid ., htigati011 feas lll' s 4.6 .la and 4.1:Ub. 
Ll!l CEQA Guidelines 150 2(b)(2). 
1211 Nr,rlh Coast l?i11er~ Allia:nce "· Jjl/arin /Ww,i cipal Water IJi8t. fJd. nf !)irer:t,m; (201S) 21 15 
'al. App.4t h Gl4, 650 (quot ing !'.QA Gl1ide linea § 1512 .lJ(c)), 

m Com.nwniti es for a Bett er Erw't u. Cit:,-of Ri,uhm ond (2010) 184 ~al .i\pp ,4lh 70, 91 ; Sile also P ub , 
R soun: es _ode § 21002.l(b); CEQA Guidelines~ ~ 1612o.4(a)( 1). 15081. 
1~ BMQMD CEQA Guidolincs , pp , Hi t.o ,J-7, 
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Consid erat ion s and a showing that all feas ible mitigation m eas tll'es hav e been 
impl ement ed. "123 

Th e BAAQMD recomm ends that miti gatio n m eas tu·es fir st focus on reducing 
GH G emissions on-site , and the li st ofBAAQMD-r ecommend ed mitig at ion 
meas ures is extensiv e, including everything from installing rooftop solar pan els to 
providing an employ ee car -sharing program. 124 Both the Stat e CEQA Guid elin es 
and th e BAAQMD CEQA Guide lin es a lso provid e that "measur es to mitigat e the 
significant effects of greenho use gas emi ss ion s may includ e, among others .. . off­
site m eas ur es, including offsets that are not otherwise req uir ed, to mi tigat e a 
projec t's emission s. "125 Th e DEIR must b e revi se d to correctly calculate the 
Proj ect's GHG emi ss ion s and to incorpora te all feas ible mitiga t ion to r edu ce GHG 
emi ss ions to a less -th an-significant level. 

E. The DE IR Fails to Adequately D isc lo se, Analyze and Miti gate 
Signi fi cant Impacts from Hazardous Materia ls 

Th e DEIB acknowl edges that the Project site ha s been in agric ul tur a l use for 
over 50 yea r s, and "th e pos sibilit y exists that pest icid es , h erbi cid es , and/or 
fertilizers ha ve been applied , which may hav e impacted the proj ect sit e. "126 Th e 
DEIB goes on to concl ud e, how ever , that Project constru ction "would not be 
mqJecte d to expos e the public or th e environment to hazardous mat er ial s , .. and 
therefo r e this impact "would b e less than signi.ficant. "127 

It is commonplac e in Santa Clara Coun ty for lea d agencies to r equir e soil 
tes ting for r es idual agricult ur al chemicals on form er agricul tur al land , and to 
Tequir e mitigation in th e form of work er prot ectio ns and soil r emoval and 
r em ediation wher e necessary.12 8 Resid ual a gricultural chemicals can includ e DDT , 

123 Ibid. p. 4-12. 
124Jbid. pp . 4-12 to 4-19. 
126 CEQA Guid elines§ 15126.4 (c)(3); BAAQMD Guide lin es, p . 4-12. 
126 DEIR p. 4.8 -3. 
127 Ibid. p. 4.8 -13. 
126 See e.g. r ecent M'itigation Monitoring and Reporting Prngrnm for th e "45 Buckingham " Proj ec t in 
the City of Sant.a Clara , IVlit.igati on Measures 4 .2-1 through 4.2 -3, a.vailable on pag e 2 0 of the 
following docu,nent: 
http ://sir eweb .santaclaraca.gov/sirepub/cache/2/bnckoo55fqOt.lp4501thpZ'15/6779 12033l20140425113 
OB.PDF 
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DDT substitutes such as dieldr en , endrin , and toxaphene , and other persistent 
chemicals that carry significant health risks to construction workers and others 
when soils are disturbed. Witho ut requiring shallow soil testing to confirm the 
ab en ce of uch chemical , the DEIR 's less -than-significant conclusion is not 
supported by substantia l evidence. 

F . T h e DEIR Fa il s to Ad e qu ate ly D isc lose, An alyze a nd Miti gate 
Signifi c an t Traf fic Impa cts 

4-12 
cont 

As dis cuss ed above und er "operationa l air quality impacts, " the Traffic 
Analysis Report is flawed beca use it underestimat es th e proportion of truck trips 4- 1 3 
associated with Project traffic. This flaw renders almost all of the conclusions in the 
Traffic Analysis Report invalid . The report must be revised , and the DEIR 's 
concl usions about traffic impacts must reflect the conclusions from the revised 
report . 

VI. CONCLUSION 

Th e Project presents significant environmental issues that must be addressed 
prior to Project approval. Th e DEIR 's Project description is improperly truncated . 
Th e DEIR fails to adequate ly esta blish the ex isting setting upon which to measur e 
impacts to biological and aquatic resources . Th e DEIR also fails to include an 
adequate analysis of and mitigation m eas ur es for th e Project's potentially 
significant imp acts. Finally , the DEIR 's conclusions lack substantial evide nc e as 
r equired by CEQA. The DEIR must be revised and recirculated. 

Sincer ely , 

ELT:ljl 

* Internet links to referenc ed documents are provid ed h er ein , and these documents 
will also b e provid ed to the City on a compact disc. Hard copies of referenced 
documents will b e promptly provid ed to the City upon r equest. 
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