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January 3, 20017
Via Email

Richard Avala. Senior Flanner
City of Ontario

303 East “B" Strect

Ontano. Califorma 91764

Re: Draft Environmental Impact Report for Colony Commerce Center Specific
Plan (PSP15-001) - SCH No. 20153061023

[Dear Mr. Avala:

This letter is subrmitted on behalf of Laborers International Union of North Amenca,
Loecal Union No. 783, and its members living in and mear the City of Ontano (eollectively
SLIUNA™ or “Commenters™) concerning the City of Ontario’s (the “City™) Drall Environmental
Impact Report (7DEIR™) prepared [or the Colony Commeree Center Specilic Plan (PSP15-001)
(SCH No. 2015061023 (the “Project™).

After reviewing the DEIR. together with our team of expert consultants, it is evidence
that the document contains numerous errors and omis=ions that preclude accurate analysis ol the
Project. As a result of these inadequacies. the DEIR fails as an informational document and fails
to impose all feasible mitigation measures to reduce the Project’s impacts. Commenters request
that the City address these shortcomings in a revised DEIR and recirculate the revised DEIR
prier to considering approvals for the Project.

Commenters have submitted expert comments from air quality experts Soil Water Adr
Protection Enterprise (“SWAPE™), who concludes that the DEIR fails to adequately evaluwate and
mitigate the Project’s air quality impacts. First, the DEIR fails to diselose the input numbers
used for the analysis of the Project’s construction-related air quality impacts, thereby failing 1o
give the public an opportumty o venfyv and comment on the aceuracy of the numbers, Second,
the DEIR s air quality analysis improperly assumes only unrefnigerated land use, resulting in an
underestimate of operational air emissions. Third, the DEIR makes inaceurate truck trip
assumphions that are inconsistent with fraffic guidelines set forth by the South Ceast Adr Cuality
Management Distriet (C“SCAQMIY ™). Az a result, the DEIR significant]lv underestimate
emissions from truck traffic generated by the Project. Fourth, the DEIR fails to incorporate all
feasible mitigation measures to reduce the Project’s significant operational air guality impaets.
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SWAPE s comments and curmiculum vitae are attached hereto as Exhibit | and are incorporated
in their entirety,

Commenters also submil comments from cxpert transportation analyvst Danicl Smath, Jr.,
P.E., a registered civil and traflic engineer, and Dr. Shawn Smallwood, a wildlife biologist. Mr.
Smith and Mr, Smallwood point ot numerous flaws and inconsistencies in the Traffic Impact
Analysis and the Biological Resources Analvsis that must be addressed in a revised DEIR. Mr,
Smith's comments and CV are attached hercto as Exhibit 2 and are incorporated by reference in
their entirety, Ar. Smallwood s comments and CV are attachad hereto as Exhibit 3 and are
incorporated by reference in their entirety,

Each of SWAPEs, Mr. Smith’s, and Mr. Smallwood’s comments require separate
responses from the City. These experts and our own independent review demonstrate that the
DEIR iz inadequate and that a revised DEIR should be prepared prior to Project approval to
analyze all impacts and require implementation of all feasible mitigation measures.

FPROJECT DESCRIPTICON

The Project is a proposed master planned industrial development to be located on
approximately 123.17 acres of land in the City of Ontario. (DEIR, p. ES-2) The Project
consists of two planning areas, Planming Area 1 ("PA-17) includes approximately 37.58 gross
acres of industrial development on the north portion of the Project site, allowing for the
development of 1,379,501 square feet of mdustrial development. (/) Planning Area 2 (“PA-
27y will be the initial phase of the Project, and includes approximately 65,60 gross acres of
industrial development on the south portion of the Project site, allowing for up to 1,571,643
syuare feel of industrial development. (/d) The Project will include wholesale and distribution,
hght manufacturing, and businesses with high-value, ime sensitive merchandise that could
henefit from proximity to the airport, (/d))

LEGAL STANDARIDS

CEOQA requires that an agency analvze the potential environmental impacts of its
proposed actions in an environmental impaet report (“EIR™) (except in certain limited
circumstances). See, e.g.. Pub, Res. Code § 21100, The EIR is the very heart of CEQA. Dhnn-
Edwards v BAACMT (1992) 9 Cal. App.dth 644, 652, “The ‘foremost pringiple” in interpreting
CEQA is that the Legislature imtended the act to be read so as to afford the fullest possible

protection to the environment within the reasonable scope of the statutory language.” Comms. for

a Better Envt v Calif Resources Agency (2002) 103 Cal. App. 4th 98, 109,

CEQA has two primary purposes. First, CEQA s designed to inform decision makers and
the public abowut the potential. significant environmental effects of a project. 14 Cal. Code Regs.
(CEOQA Guidelines™) § 1530020ad 1), “Tts purpose i o inform the pubhc and its responsibile
officials of the environmental consequences of their decisions before they are made. Thus, the
EIR “protects not only the environment but also informed self-government.™ Citizens of Golela
Valley v Board of Supervisers (1990} 32 Cal.3d 533, 364, The EIR has been described as “an

environmental “alarm bell” whose purpose it 1s (o alert the public and its responsible officials (o

B-1
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envirommental changes belore they have reached ecological points of no retum.” Berkeley Keep
Jets Chver the Bay v Bd. of Port Comim 'vs, (2000) 91 Cal. App. 4th 1344, 1354 (“Berkeley Jets™);
Couwnty of fnyo v Yorty (19733 32 Cal App.3d 7935, 810,

Second, CEQA requires public agencies to avoid or reduce envirommental domage when
“feagible™ by requiring “environmentallv superior™ alternatives and all feasible mitization
measures. CEQA Guidelines § 13002(a)2) and (3); see also Berkeley Jers, @1 Cal. App. 4th
1344, 1354; Citizens of Goleta Talley v Bogrd of Supervisors (19903 52 Cal. 3d 553, 564, The
EIR serves to provide agencies and the public with informatien about the environmental impacts
of a propozed project and to “identify wavs that environmental damage can be avoided or
significantly reduced,” CEQA Guidelines $15002(a)(2). If the project will have a significant
effect on the environment, the agency may approve the project only if' it finds that it has
“eliminated or substantially lessened all significant effects on the environment where feasible”
and that any unavoidable significant effects on the environment are “acceptable dve 1o overriding
concerns.” Pub.Res Code (“PRC™) § 21081: CEQA Guidelines § 15092(b)(2(A) & (B).

The EIR is the very heart of CEQA. Duwmn-Fdwards v BAAOMO (1992) 9 Cal App.dth
G644, 652, CEOQA requires that a lead agency analyze all potentially significant environmental
impacts of its proposed actions in an EIR. PRC § 21100{b) 1); CEQA Guideslines§ 15126{a);
Herkeley Jers, 91 Cal. App 4th 1344, 1354, The EIR must not only identify the impacts, but must
also provide “mformation about how adverse the impacts will be.” Samtiaee County Water Dist,
w Conaty aof Chrange (1981 118 Cal App 3d 818, 831, The lead agency may deem a particular
impact to be insignificant only if it produces rigorous analysis and concrete substantial evidence
Justifying the finding, Kimgs County Farm Burean v City of Hanford (199070 221 Cal. App.3d
692, “The “foremost principle”’ in mterpreting CEQA is that the Legislature intended the act to be
read so as to afford the fullest possible protection to the enviromment within the reasonable scope
of the statutory language,” Commurities for a Befter Envt v Califl Resonrces Apency (2002)
103 Cal. App.4th 98, 109,

While the courts review an EIR using an “abuse of discretion™ standard, “the reviewing
court 15 not to “unertically rely on every study or analysiz presented by a project proponent in
support of its position. A “clearly inadequate or unsupporied study 1= entitled to no judicial
deference.”” Herkeley Jets. 91 Cal. App. 4th 1344, 1355 (emphasis added). quoting, Laurel
Heights Improvement Assn. v Regenis of Univ of Cal, (1988) 47 Cal.3d 376, 391 409, fn. 12. A
prejudicial abuse of discretion oceurs “if the failure to include relevant information precludes
informed decisionmaking and informed public participation. thereby thwarting the statutory
goals of the EIR process.” San Joagquin Rapror/Wildlife Rescue Center v County of Stanistaus
(1994) 27 Cal. App. 4th 713, 722); Galante Vineyards v Monterey Peninsnla Water Management
Dist. (1997) 60 Cal. App. 4th 1109, 1117, County of Amedor v El Dorado County Water Agency
(1999} 76 Cal. App. 4th 931, 946. As discussed below. and in the attached expert comment
letters of expert hydrogeologist Matthew Hagemann, PG, C. Hz., and expert urban planner
Terry Watt, Ph.ID. the EIR for this Praject fails to adequately analyze and mitigate the Project’s
impacts.
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ANALYSIS

L THE DEIR FAILS TO ACCURATELY ANALYZE AND MITIGATE THE
PROJECT™S ATR QUALITY IMPACTS.

A. The DEIR Fails to Frovide All Supporting Docomentation for Air Quality Models.

The attached comments from SWAPE pomnt out that the DEIR and appendices fail to
include all air model output files, which are necessary to determing the accuracy of the modeling
performed. According to the DEIR, CalEEMod was used to estimate the construction and
operational eriteria air pollutant emissions from the Project. (DEIR. p. 6-13.) CalEEMod
provides recommended default values based on site specific information, such as land use type,
meteorological data. total lot acreage. project type and typical equipment associated with project
tvpe. BWAPE determined that the CalEEMod owtput files for Project construction were
completely omitted. The Air Quality Analyvsis contained i Appendix A of the DEIR only
included output files for Project operations. W ithowt the output files for the Project’s
construction emissions, W APE was unable to verify that the assumptions used within these
models are correct and cannot determine what default values were used or changed, or if Project-
specific mformation was omitted from the model.

As the Califormia Supreme Court stated in Lawrel Heighis fmprovement Ason, v Regenly
of University of Califarnia (2988) 47 Cal. 3d 376, 405:

“The Regents miss the critical point that the public must be equally informed.. .. I the
Regents considered various allemnatives and found them o be infeasible, we assume,
absent evidence to the contrary, that they had good reasons for doing so, Those
alternatives and the reasons they were rejected, however, must be discussed in the EIR n
sufficient detail to enahle meaningful participation and criticism by the public.”

Similarly, the court stated in Santiaee County Water District v. County of Orange (1981)
118 Cal. App.3rd 818, 831;

“The county has attempted to remedy the inadequacies of the EIR by presenting evidence
to the trial court to show that there are sufficient water resources available for the project.
Indeed, the trial court made findings of fact to such effect. This, however, is beside the
point. It is the adequacy of the EIR with which we are concerned. not the propriety of the
board of supervisors' decision to approve the project. *|W |hatever is required to be
considered in an EIR must be in that formal report: what any official might have known
from other writings or oral presentations cannot supply what is lacking in the report.™

Also, the EIR and all supporting documentation must be available for public review
during the entire CEQA comment period. CEQA section 21092(b W 1) requires that the CEOQA
notice for an EIR must include “the address where copies of the proposed EIR and all documents
referenced therein are available for review and readily accessible during the agency’s normal
working hours,” (Emphasis added) As noted by a leading CEQA treatise:
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The above-referenced section [21092(h)( 1 )] requires the agency to notify the public of
the address at which “all documents referenced in a draft EIR™ can be found (and
presumably read) . . | seems o require agencies to make available for public review all
documents on which agency staff or consultants expressly rely in preparing a draft ETR.
In light of case law emphasizing the importance of ensuring that the public can oblain
and review documents on which agencies relv for the environmental conchusions (see,
e.g. Emmington v, Solano Cournty Redevel, Agency, 195 Cal. App.3d 491, 502-503
{1987)). agencies should ensure that they comply hiterally with this requirement.

Remy. Thomas, Mooze & Manley, Guide to the California Environmental Quality Act. p. 300
(Solano Press, 11th Ed. 2007, The courts have held that the failure to provide even a few pages
of a CEQA documents for a portion of the CECQA review period invalidates the entire CEQA
process. Ultramear v. South Coast Afr Ouality Mar. Dise. 17 Cal. App.dth 689 {1993).

CEQA requires that information or data cited by an EIR “as the source of conclusions
stated therein . - . shall be reasonably available for mspection at a public place or building.” Pub.
Resources Code § 21061, Thus, while an EIR may properly rely on third-party studies. it may do
so only if it either appends the study in question or notifies the public of its location at the time it
makes the EIR available for public review. San Franciscans for Reasonable Growth v, City and
County of San Frameizeo (1987) 193 Cal. App.3d 1544, 1549, Son Francisco Fealogy Center v,
City ard County of San Francisco (1975) 48 Cal.App.J3d 584, 395 Pub. Resources Code §
21092(k) { 1) (notice of preparation shall specify address where copies of all referenced
documents are available for review ) see also CEQA Guidelines § 153087(c)(5).

Since the EIR omits critical information necessary for accurate review of the docement,
the EIR is inadequate as a public information document. The City must make the CalEEMod
date available and reopen the DEIR public review peniod once the information 1s made available
to the public,

B. The DEIR Fails to Account for Emissions from Refrigerated Storage and Trucks.

The DEIR significantly underestimates the Project’s operational emissions by assuming
that all warehouses at the Project will be unrefrigerated. The CalEEMod caleulations were
premised entirely on the notion that the Project will not include any refrigerated land use. This is
inconsistent with the DEIR s statement that the Project will “permit multiple types of uses that
could conceivahle require delivenies via refrigerated trucks and/or employ on-site refmgeration,”
(DEIR, p. 4.3-29.) The DEIR also states that the operational phase of the Project would consume
energy for multiple purposes, including refrigeration. (DEIR. p. 4.7-22.)

Failing to account for the Project’s potential partial use as refrigerated warehouse is a
significant omission. By not including any refrigerated warehouse land wses in the Air Quality
Analysis, the emissions from this potential land use are grossly underestimated. Relrigerated
trucks tend to idle much longer tham tvpical hauling trucks. even up to an hour. Energy usage
from warchouses equipped with industrial size refrigerators and freezers is also much greater
when compared to unrefrigerated warechouses. In addition. according to the July 2014 SCAQMD

8-4
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Warehonse Truck Trip Stedy Data Resulls and Usape presentation, trucks that reguire
refrigeration resulied in greater truck trip rates when compared to non-refrigerated trucks. '
{(SWAPE. p. 5.) BE
oont
A revised DEIR must be prepared that includes an analvsis of the environmental effects
of the Project having tenants that require refrigeration. Lawrel Heights Imprevement Assn v
Regents of Univ. of Cal, (1988) 47 Cal 3d 376, 396,

C. The DEIR Uses an Incorrect Truck Fleet Mix.

The DEIR also significantly underestimated the Project*s operational mobile-source
emissions by relyving on an improper fleet mix percentage. Specifically, the DEIR s Final Traffic
Impact Analysis { Appendix L) improperly relies on the August 2003 Citv of Fomtana Truck Trip
Greneration Shedy (“Fontana Study™) to determine the truck fleet mix of approximately 20
percent, compared to 30 percent passenger cars. (SWAPE. p. 6.) As SWAPEs letter details,
SCAOMD has found numerous problems with the Fontana Studv and has thus recommended
specific fizures to use for the truck fleet mix for a high-cube warehouse distribution center.

As BWAPE notes, the Fontana truck fleet mix “is not consistent with recommendations 85
set forth by SCAQMD for High-Cube Warchouses, and does not accurately reprezsent the
percentage of trucks that access a High-Cube Warchouse on a daily basis.”™ (SWAPE, p. 7.) To
avoid underestimating the number of trucks visiting warchouse facilities, SCAQMID
recommends a truck fleet mix of 40%. This number is double that used by the DEIR. and is a
conservalive value especially given that the future tenants of the Progedt are unknown, Rehance
on a 20 percent truck fleet mix does not adequately assess and mitigate the Project’s air quality
und GHG impacts.

D. The DEIR Uses an Incorrect Truck Trip Length.

SWAPE concludes that the DEIR uses an improper truck trip length, disregarding
guidance from the SCACOMD, This further underestimates air quality and greenhouse gas
emissions from the Project. The DEIR relied on CalEEMod’s default value of an average truck
trip length of 16.6 miles. However, there is no substantial evidence to support use of this a7
number. For High-Cube warchouse projects such as this one. SCAQMD recommends a much
lomger truck trip length of 40 miles, To conservatively evaluate the Project’s air gquality and GHG
emissions, the DEIR should use the SCAQMD-recommendad 40 mile truck trip length, or
provide substantial evidence 1o support a shorter trip length.

E. The DEIR Fails to Account for Total Lot Acreage.

The CalEEMod analysis for the Project relies on a building acreage of 123,17 acres.
(DEIR App. A, pp. 145, 161, 172) This is inconsistent with the DEIR whish states that “the
project also includes off-site infrastructure improvements that. when added to the 123.17-acre &-8
project site totals approximately 13914 acres.™ (DEIR. p. ES-2.) Because the total area of the

! hitps ) www.agmd. povidocs ' defaull-source/ cega handbookhigh-cube-warchouse-drip-rate-study-for-air-
quality-analyvsiz finaltruckinpstudvmse( 725 14 pd ffsfursn=2 , p.7
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Progect is 139,14 acres, that value should have been used as the total Tot screage for the 8.8
CalEEMod analysis, By underestimating the lot acreage, the CalEEMod model underestimated B
the Project’s air quality and GHG emissions, (8WAPE, p. 10.)

F. A Corrected Emissions Calculation Results in Emissions Muach Higher than
Disclosed in the DEIR.

SWAPE corrected all of the above-mentioned emors and miscaleulations. They included
16-acres of off-site improvements in the lot acreage, assumed 153% of buildings would be made
up of refrigerated warehouses, assumed a 40% truck fleet mix, and vsed a truck trip length of 40
miles. (8WAPE. p. 10-11.)

Operational Emissions (Ibs,/day)
Model
ROG MO co PM10 PM2.5
DEIR 170 92.0 289.0 64.0 19.0
SWAPE 207.0 11124  1,3290 1630 58.3 B8
Percent Increase 5G0% 1,110 E101 155% 207%
SCAQMD Threshold 55 55 550 150 55
Exceeded? Yes Yes Yes Yes Yes

(SWAPE, p. 11.)

Ag this table demonstrates, when the correct input parameters are used to model
emizsions from the Project, the Project s operational ROG, NOx, CO, PMI0, and PM2.5
emissions all exceed the SCAQMIY's significance thresholds (see table below). The
exceadances of the threshold for ROG. CO. PAMI0. and PM 2.5 are nol recognized by the DEIR.
A revised DEIR must be prepared that includes an updated model that accurately estimates the
Project’s operational emissions, and additional mitigation measures must be proposed to mitigate
these additional significant impacts.

G. The DEIR Fails to Propose All Feasible Mitigation Measares,

SWAPE concludes that the DEIR fails to propose all feasible mitigation measures. The
City may not issue a statement of overmiding considerations until all feasible mitigation measures
are implemented, SWAPE identifies numerous feasible mitgation measures that should be
required to reduce Project ar quahity impacts. Many of these measures have been implemented
for other projects or are recommendad by the SCAQMD or other public agencies,

Additional mitigation measures that could be implemented include, but are not limited 1o, B-10
the following:

o Naximize vse of solar energy including solar panels; installing the maximum possible
number of solar energy arravs on the building roofs and‘or the Project side to generate
solar energy for the facility,

*  Limit the use of ontdoor lighting 10 only that needed for safety and security purposes,

o [nstall selar lights or light-emitting diodes ( LED=) for outdoor lighting

City of Ontario Colony Commerce Center Specific Plan EIR
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o Reqguire use of electric or allematively fueled sweepers with HEP A filters.

e Provide electric vehicle charging stations that are accessible for trucks.

e Reguire the proposed warehouse o be constructed with the appropriate infrastructure to
facilitate sufficient electric charging for trucks to plug-in.

e Limit the daily number of trucks allowed at the facility to levels analveed in the DEIR. If
higher daily truck volumes are anticipated to visit the site, the Lead Agency should
commil 1o re-evaluating the project through CEQA prior to allowing this higher activity
lewvel.

e Design the site such that any check-in point for trucks is well inside the facility to ensure
that there are no trucks quening outside of the facility.

e One-site equipment should be alternatively fueled.

e Provide food options, fueling, truck repair and or convenience stores on-site 1o miniimize
the need for trucks to travel through residential neighborhoods.

e Should the proposed Project generate significant emissions, the Lead Agency should
require mitigation that requires accelerated phase-in for non-diesel powered trucks. For
example. matural gas trucks, including Class  HHID trucks, are commercially available
today. Watural gas trucks can provide a substantial reduction in emissions. and may be
more financially feasible today due to reduced fuel costs compared to diesel. In the Final 810
CEQA document, the Lead Agency should require a phase-in schedule for these cleaner cont
aperating trucks to reduce project impacts.

(SWAPE. pp. 11-12)) SWAPE"s comments mclude many other additional mitigation measures
that should be analvzed and implemented. (SWAPE. pp. 11-14.) These measures are more
stringent and prescriptive than those identified in the DEIR. When combined together, these
measures ofler a cost-effective, feasible way to incorporate lower-emitting design features imto
the proposed Project, which subsequently, reduces enmssions released during Project operation.
An updated DEIR must be prepared to include additional mitigation measures, as well as nclude
an updated air quality and greenhouse gas analysis to ensure that the necessary mitigation
measures are implemented to reduce operational emissions 1o below thresholds. Furthermore, the
Project Applicant needs to demonstrate commitment to the implementation of these measures
prior to Project approval, to ensure that the Project s operational emissions are reduced 1o the
maximum extent possible,

H. The DEIR Fails to Evaluate the Health Risk from Project Constroction-Related
Diesel Particulate Matter,

Construction and operation of the Project will result in emissions of diesel particulate
matter (“DPM™). which is a recognized Toxic Air Contaminant (“TAC™) and known carcinogen,
{SWAPE, p. 14.) While the DEIR includes a health risk assessment (“HRA™) for Project
operations, is does not include an assessment for Project construction. (7)) Instead, the DEIR
dismisses the need for one. concluding, without evidence. that “the greatest potential for health

impacts would result from DPM emifted during the operations phase of the Project from the use Bt
of diesel-fueled trucks accessing the site.” (DEIR, p. 4.3-32.) In other wonds, the health risks
associated with DPM exposure resulting from construction activities was never evaluated.
Mot preparimg an HRA for construction activities is inconsistent with the most recent
City of Ontario Colony Commerce Center Specific Plan EIR
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guidance published by OfTice of Environmental Health Hazard Assessment (OETTTA), the
organization responsible for providing recommendations and guidance on how to conduct health
nisk assessments in California. OEHHA recommends that all short-term projects lasting longer
than two months be evaluated for cancer risks to nearby sensitive receptors.” Project
construction will produce DPM emissions over a period of |8 months. (DETR, p. 2-24.)
Accordingly, an updated DEIR must be prepared that includes an analvsis of the health risk from
DEM emissions during Project Construction, and additional mitigation measures should be
implemented if necessary, (SWAPE, p. 15.)

1L THE DEIR FAILS TO ADEQUATELY ANALYZE AND MITIGATE THE
PROJECT'S GREENHOUSE GAS IMPACTS.

Mitigation measures must be fully enforceable through permit conditions, agreements or
other legally binding instruments. 14 CCR § 15126.4(a)(2). The DEIR fails to mitigate the
Project’s significant GHG impacts because it does not include any of the proposed measures to
reduce GHG emissions as enforceable mitigation measures,

The City of Oitano’s Clumate Action Plan (“CAP”) sets a sigraficance threshold for
greenhouse gases (“GHG™) of 3,000 MT CO2e per vear. The DEIR concludes that the Project
will exceed this threshold. (DEIR. p. 4.7-19.) According to the CAP. if a project exceeds the
threshold, it then can tum to a Screeming Table that provides specific guidance Tor reducing GHG
ermissions. [ a project meorporates and implements GHG-emission reducing measures from the
Sereemmg Table that amounts to 100 pomnts, its GHG enssions impact will be considered less
than significant under the CAP. (DEIR, p. 4.7-21.)

The DEIR identifies 18 mitigation measures set forth in the CAP, and concludes that
implementation of those measures would achieve 103 points. (DEIR, 4.7-21.) Review of the
Project s proposed mitigation measures in Tahle ES-1, however, makes clear that none of these
measures are actually included as mitigation measures, As a result, they are unenforceable, and
violate CEQA. The DEIR must be revised to include each of the proposed measures as
enforceable mitigation measures, Without doing so, the DEIR fails to fully mitigate the Project s
GHG emissions,

III. THE DEIR FAILS TO PROVIDE A MEANINGFUL BASELINE FOR
POTENTIAL HEALTH RISKS FORM EXPOSURE TO HAZARDS AND
HAZARDOUS MATERIALS.

The DEIR skins several potentially significant impacts that may result from the project
by failing to look tor them and establish a baseling supporied by substantial evidence. The
CEQA “baseline” is the set of environmental conditions against which to compare a project’s
anticipated impacts. (Commnities for o Better Hnvivonment v So. Coast e Oual. Mgwen. Dist.
(20100 48 Cal. 4th 310, 321.) Section 15125(a) of the CEQA Gndehines states i pertinent part
that a lead agency’s environmental review under CEQA:

**Risk Assessment Guidelines Guidance hManual for Preparstion of Health Bisk Assessments” OEHEHA,
February 2015, svailahle ai: hitpe//oehha ca. gov/sirhol_spots/ 3015201 5Guidancehanual pdf, p. 8-18.

11
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must include a deseription of the physical environmental conditions in the vicimity of the
project, as they exist at the time [envirommental analvsis] is commenced, from both a
local and regional perspective, This environmental setting will normally constituie the
haseline physical conditions by which a Lead Agency determines whether an impact is
signilicant,

CEQA Guidelings § 15125(a)) A reasonable hazardous nisk baselines is not determined by
failing to look.

In order to evaluate potential impacts associated with hazards and hazardous materials
that could occur from construction or operation of future land uses at the Project site, a Phase |
ESA was conducted for PA-2. (DEIR, pp. 4.8-8-9.) The Phase | ESA “is intended to identify the
likelihood of past, present. or potential future release of hazardous materials at PA-2.7 (DEIR, p
4.8-9.) The DEIRs entire analysis of hazards and hazardous material impacts is based on this
report. (fd.) The problem is that no Phase I ESA was prepare for PA-1, which makes up nearly
half of the Project site. As a result, there is no baseline, supported by substantial evidence. from
which to assess the significance of potential impacts to workers exposed to disturbed soils. soil
vapor, or grotmdwater that 15 potentially hazardous.

The DEIR contains a mitigation measure that requires a Phase [ ESA for PA<1 upon
grading (mitigation measure Haz-7), but this is msulficient. CEQA requires that a DEIR disclose
a project’s environmental impacts befire a project is approved and before an EIR is centified. A
revised DEIR must be prepared that includes a Phase TESA for PA-1.

Similarly, while 2 Phase 1 ES A was conducted For PA-2, additional sampling must be
conducted to fully characterize the hazards at the Project site. Despite noting a potential for
agricultural chemicals to be present on site, no soil samples were taken to evaluate whether
residual pesticides remain in the soil at the Project site, The Phase | ESA dismissed the need for
any further action because “[wlhen the proposed buildings and parking lots are constructed, the
entire area of the subject property will either be paved over or covered by improvements that
would make direct contact with any potentially remaining concentrations in the soil unlikely,™
{Phase [ ESA, p. 7.) This unsubstantiated conclusion fails to evaluate and disclose the potential
for pesticide residues in the soil to pose a health risk to construction workers and nearby
residents during construction, During earthmoving activities, construction workers and the
public may be exposed to Project site soils which may contain harmful levels of pesticide
residuals associated with agricultural activities on the site. To protect worker safety, Project site
soils must be sampled. Sampling results should be compared to health-protective regulatory
sereening levels such as U8, EPA Regional Screening Levels? and California Human Health
Screening Levels.*

By failing to quantify the presence of persistent chemicals in the soil, the DEIR fails to
identify any baseline supported by substantial evidence from which 1o assess the sigmificance of
potential impacts of workers” exposure to disturbed soils potentially contaminated with
pesticides or other agricultural chemicals.

3 hitp:/ www_epa. sov region superfund pro.
1 http/ www.calepa cagov brownfields/ documents 2005 CHHSLaGuide pdf
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2.0 Response to Comments on the Draft EIR Final EIR

IV. THE DEIR FAILS TO ADEQUATELY ANALYZE AND MITIGATE THE
PROJECT'S TRAFFIC IMPACTS.

As detailed in the comments of Traffic Expert Dan Smith, Jr.. B.E, (Exhibit 2, the DEIR
fails to adequately analvze and mitigate the Project’s traffic impacts. A revised DEIR must be
prepared to fully address these inadequacies.

814

V. THE DEIR FAILS TO ADEQUATELY ANALYZE AND MITIGATE THE
PROJECT'S BIOLOGICAL RESOURCE IMPACTS.

As detailed in the comments of biologist Shawn Smallwood (Exhibit 3), the DEIR Fails to 815
adequately analyze and mitigate the Project’s impacts on biclogical resources. A revised DEIR
must be prepared to (ullv address these inadequacies,

VI. THECITY SHOULD PREPARE AND RECIRCULATE A REVISED DEIR.

Recirculation is required where “significant new information”™ has been added fo an EIR.
{Vinevard Area Citizens for Responsible Grosth, Tne. v City of Rancho Covdova (2007 40
Cal.dth 412, 447 New information is “sigmbcant”™ where il results in a change fo the EIR's
analysis or mitigation of 8 substantial adverse environmental elTect to the EIR, (fd)
Recirculation of an EIR prior to certilication is required “when the new information added (o an
EIR discloses: (1) a new substantial environmental impact resulting from the project or from a
new mitigation measure proposed o be implemented; (2) a substantial increase in the severty of
an environmental impact unless mitigation measures are adopted that reduce the impact 1o a level
ol mmsignilicance; {31 a feasible project allernaiive or rmiigation measune that clearly would
lessen the environmental impacts of the project, but which the project’s proponents decline 1o 8-16
adopt; or (4) that the dralt ETIR was so [undamentally and basicallv inadequate and conelusory in
nature that public comment on the drafl was in eflect meaningless.” (CEQA Guidelines §15162:
Lawrel Heights Improvement Assn, v Regents of University of Call (19936 Cal. 4th 1112, 1130
{citing Mountain Licr Coalition v. Fislh & Gamee Comme'n (1989 214 Cal App.3d 1043).) Here.
the DEIR must be revised and recirculated to address the many deficiencics identified above.

CONCLUSION
For the foregoing reasons, LIUNA believes the Colony Commerce Specifie Plan DEIR is
wholly inadequate. LIUNA urges the City to make the above changes, and recirculate a revised
DEIR to the public for review. Thank vou for your atlention to these comments.

Sincerely,
_f 1:-:_____—____ 1

* Rebecca L. Davis
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