
County of Kern  Chapter 7: Response to Comments

 

 

Final Environmental Impact Report 
Willow Springs Solar Array Project 

7.5‐449 
February 2016

 

Comment Letter 11: Adams Broadwell Joseph and Cardozo (January 19, 2016) 

 

ADAM BR ADWELL) SEPH & ARO Z 
DANIELL CARDOZO 
CHRISTINA M CARO 
THOMAS A ENSLOW 

TANYA A GULESSERIAN 
LAURA E HORTON 
MARC O JOSEPH 

RACHAEL E KOSS 
JAMIE L MAULDIN 

A PROPESSIONAL CORPORATION 

A'l"l'OHNEYS AT LAW 

510 CAPI T OL MALL. SUITE HO 

SACRAMEN T O, CA 95814~4721 

SO SAN FRANCISCO OFFICE 

601 GATEWAY BL VO , SUITE 1000 
SO $AN FRANCISCO, CA '940$0 

ELLEN L WEHR 
T EL [91o) dH-620 t 
FAX . (9161 4'4-6209 

t en~lllw@t1dt1m!il:.tot1dwell com 

Jan uary 19, 2016 

V IA E-MA Ii. A D O VERN IG HT MAil. 

Ross Fehr man 
Kern Count y Planning Department 
2700 "M" Street , Suit e 100 
Bakersfie ld , CA 9330 l 
FehrmanR@co.kern.ca. us 
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Re: Comments on the Second Partially Recirculated Draft 
Environmental Impact Report for the \\1llow Springs Solar 
Array Project (PP10232) (Stat e Clearinghouse o. 2010031023) 

Dear Mr . Fehrman : 

n beha lf of Kern oun ty itizens for Respon sibl e olar , we submi these 
comm en ts on t he Second Partia lly Recir culated Dl'aft Euvironm en ta l Impact Repo t·t 
("2nd RD IR") pr epar ed by th e ouu ty of Kern ("Couu y") for the Will ow Spring s 
Solar Array Project ("Project"). Th e Pr:oj ect r equir es zoning changes , a Specific Pla n 
amendm ent and a conditiona l use permit to allow develop ment of a photovoltaic 
("PV") soJar power p'la nt wit h a cap acity of 150 megawatts( " W"), located on a 

,402 acr e site over nin e pa.reels . We pr eviott ·ly provid ed comm ents on the Draft 
Environ mental Lnp a ·t Report ("Draft E ") for th e Project on Apri l 13, 20 5, the 
(llllc rtifi d) Fina l Environ m ental mpact R por , ("Final EIR ") for th roj ct 
i · u don JlUJ. 24, 2015 , and the fir ·t artially R circulat d raft EI (" st 

RDEIR ") issu ed in Septemb er , 2015. 

Th e 2nd RDEIR limits its scope to the Project's potential impa cts on 
agricultural issu es and th us does not add t'ess any of the other inad equa cies r aised 
in otu· prior comm ents . Accordingly , our prior comm ents st ill st and r ega rding th e 
inadeq u acies of t he overall envir onm enta l impact r epor t pr epared for th e Project . 
Th e comm ent s submitted herein are limi ted to t he n ew chang es contained in t he 
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2nd RDEIR. In making th ese comm ents , we also incorporat e by r efer nee our 
comm ents submitt ed on th D1·aft 'IR , FEIR and l •t RDEIR , alo ng with th e 
exhibits and attachm ent to those comm ent lett ers . 

While the 2°d RDEIR corrects a nmnber of errors relating to its evaluation of 
agricultural impacts that were contained in the prim· iterations of this document , it 
still contains numerous factua l assertions that are not supported by substantial 
evidence and that mislead the public as to the true scope of the Project 's impact on 
th ese resour c s . In addition , th e mitigation r elied u.pon by th e 2n d RDEIR to r edu ce 
th ese impa cts is vagu e and axbitrary , fails to encompass all agric ul tural r esources 
impacted by the Project , fails to impose all feasible mitigation to reduce impacts , 
and is not supported by substantial evidence. Finally , the 2n d RDEIR fails to 
disclose , eva lu ate or mitigate potential pest and weed impacts to adjacent farmland . 

'lhese defects , along with the defects in the rest of the Project's EIR sections , 
render the EIR legally inadequate . The County must correct these defects and 
pr epar e a legally adequat e environm ental docum ent before tb e Proj ect may be 
approv ed 

I. STATEMENT OF J TEREST 

Kern County G'itizens for Responsible Solar is a coalition comprised of 
individuals (including Rosamond r esid ents, Gary Wilcox and Dani el Wilbotu·, 
Mojav e resid ents , Gaston Moore , Lorre ta Moo1·e and Emilio Pino , and T h achapi 
r esid ents , Josh ernand ez and eal Herman) , and group s , including alifo.rnia 

nion s for Reliab le En ergy and its memb rs and th eir famili es. Kern Comity 
Citiz ens for Re. pon.ibl e Solar was form ed to advocate for r esponsibl e an.cl 
su stainable solar development that protects the environment where the coalition 
members and their families live , work , and recreate. 

The individual members of Kern County Citizens for Responsible Solar live in 
and r ec,: at e it1 and around eastern KerD ouuty. '!'bey hav e a personal int erest in 
prot ecting th e Proj ect sit e from tU1necessaxy , adv ers e impacts to th e ar ea 's plants , 
wildlife , air and water and agric ttltUl'al reso ur ces. These individ uals appreciate and 
enjoy the ecosystem in and arom1d the Project area. 

California Unions for Reliable Energy ("CURE ") is a coalition oflabor 
organizations whose members encoul'age sustainable development of California 's 
energy and natural resources . Environmental degradation destroys cul tural and 
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wildJife at·eas, consiunes limi te d fresh wat er r esources , causes wa t rand air 
pollu tion , and impo ses othe str esses on the envi ronmental carr ying capaci ty of th e 
sta te. Thi s in tu rn j eopar dize futur e developm ent by causing con ·tru ction 
moratoriwns and oth erwi se r educing futur e employm ent opportuniti es for UR E's 
memb ers. 

Additionall y, union members live, r ecreate and work in th e communiti es and 
regions tha t suffer th e impact s of proj ects that are detrim ental to human health 
a nd th e environm ent. URE therefore ha s a dir ect :interest in enfor ing 
envfronm ental laws to minimiz e th e adverse i.mp a ·ts of proj ects that would 
oth erwis e degrad e the environm ent. Finall y, C RE members ar e concern ed about 
proje cts that risk serious environment al harm without providing coun tervailing 
economic benefits. The CEQA proce ss allow s for a balanced consideration of a 
project 's socioeconomic and environm ental impacts , and it is in this spirit that we 
offer th ese comments. 

II. L GAL STANDARD 

EQA has two bas ic pmpo ses, ueitber of whi ch the 2n d RDEffi satis fies. 
Fir st, CEQA is designed to inform decisionm akers and th e publi c abou t th e 
pot enti ally signjfj_cant environm ental imp acts of a proj ect before harm is done to th e 
environm ent. 1 The DEIR is th e "heart " of this r equir ement .2 Th e DEffi has been 
describ ed as "an environm ental 'alarm bell' whos e purpos e it is to alert the publi c 
and its res pon sible fficials to environm ental chang e before they have rea ched 
ecological point s of no ret urn ."3 

To f·ulfill thi s fuo cti ou, th e dis cu ·ion of imp ac ts in a RDEIR mu st be 
detail ed, complet e, and "refl ect a good faith effort at full disclosur e."•• 1 adequate 
RDEIR must contain facts and an alysis , not just an agency's conclusions .5 CEQA 

1 14 Cal. Code Regs . ("CEQA Guideli nes'') § 15002(a)( l); Berkeley Keep Je ts Over the Bay v. Bd. of 
Port Commissio ners. (2001) 91 al .App.4th 1344, 1354; County of Inyo v. Yorty (1973) 32 al.App.3d 
795, 810. 
2 No Oil, foe. v. City of Los Angeles (1974) 13 Cal.3d 68, 84. 
5 County of Inyo v. Yorty (1 73) 32 Cal.App.3d 795, 810. 
• EQA Guideli n s, § 15151; San Joaqui n Rap t,or/ Wildlife Rescue Center v. County of S tanisla.us 
(1994) 27 al.App .4Lh 713, 721-722. 
5 See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568 . 
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requir es a RDEIR to disclos e all pot ential djr ect and indir ect , pot entially significant 
envirorun ntal impacts of a proj e t.6 

Second , if a RDEIR identiti es pot eutialJy significant impacts , it must then 
propose and evaluate mitigation measures to minimize these impacts. 7 CEQA 
imposes an affil'lnati ve obligation on agencies to avoid or reduce environ m enta l 
harm by adopting feasible project alternatives or mitigation measures.s Without an 
adequate analys is and description of feasible mitigation measures , it would be 
impossibl e for ag encies re lying upon the RDEIR to meet this obligation. 

In this case , the 2nd RDEIR fails to satisfy the basi c purposes of CEQA 
because: (1) it fails to accurately clisclose the scope of the Project 's impa ct on 
agricultlll·al resources ; (2) it rejects feasible measU1·es that would ftu·ther reduce 
significant impacts ; and (3) it fails to support its finclings with substantial evidence. 

III. THE SECOND RDEIR MISREPRESENTS THE SCOPE OF THE 
PROJE T'S JMP CT O GRJCULTURAL RESOURCES 

As set forth in th e D • IR , 1st RDEIR , the 2n d RDEIR and tb e Kern ounty 
CEQA Impl em ent atio t1 Docum eut ,9 the th_reshold for deter miniug whether a 

I 11-E 

11-F 

project's imp act on agricultural reso urces will be sig uifi cant is ifit: "[c]ouverts 11-G 
Prime Farmland, Uniq ue Farmland , or Farmland of Statewide Importance 
(Farmland) , as shown on the map s pursuant to the Farmland Mapping and 
Monitoring P1·ogrnm of the aliforu.ia Resourc es Agency, to non-agricuJtmal uses." 10 

Th e Proj ect sit e contains 119.5 acr es of Prim e Farmland , 98. l acr es of Farmland of 
Stat ewid e Importance and 113.2 a -res of Unique Fa mland , for a total of 430.8 
acr es of mpo ·taut Farmland. 11 

All 430.8 acres of this Important Farmland will be take n out of a rrricultural I 
production as a resu lt of the conversion of the Project property to a solru· PV 11 ·H 
generating facility. Thus , the conversion of this lmportaut Farmland to 

6 P ub . R som-c s Code § 2U00(b)(l) ; CEQA Gui.delin es, § 15L .2(a) . 
7 Pub . R soUl'c s Code §§ 21002.l(a), 21100(b)(3) ; CEQA Guidelin es, § 15002(a)(2) and (3); Berkeley 
Keep Je ts Ouer the Bay u. Bd . of Port Co,nrrtiJ;:;ioners. (2001) 91 al.App.4th 1344, 1354; Latirel 
Heights J,npro uementAssn . v. &g en.ts of the Uni versity of Ca.t. (1998) 47 Cal.3d 376, 400. 
8 Pub . Resource s Code §§ 21002-21002.1. 
9 The Kern ou nty EQA Jmplem ntatio n Docum en t, 2004'b . 
10 RDEIR , p . 4 .2-10. 
II RDEIR , p , 3-10. 
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nonagricult ural uses is a significant impa ct und er Kern ounty 's EQA thr eshold 
of significanc e. 'I'be DEJR and th e 1st RDEJR , how ever , non eth eless found that thi s 
impact would be less than igni6cant. A · we stat ed in our prior comm ent , th ese 
findings wer e based on speculation and misinformation , not substantial evidence. 

The 2nd RDEIR attempts to correct this error by now aclmow ledging that the 
Proje ct's conversion of the sit e to nonagricultural use is a significant impact 
requiring mitigation . In grudgingly malting this change , however , the 2n d RDEIR 
continu es to ina ccur a tely desc.·ribe th e Proj e t baselin e in a way that substantially 
lmd erstat es and rn:isrepr esents th e s ope of this impa ct . As a r esult , th e 2nd RDEIR 
fails in its duty to comply with CEQA's informational req uirements . 

CEQA requires the disclosure of the scope and severity of a project 's 
environmental impacts where such information is necessary to allow 
decisionmakers and the public to understand the environmental consequences of 
the proje ct .12 The requirement to disclose the scope and severity of a Project's 
impac sis also r eflected in :EQA's requir ement that a lead agency r ecircula te an 
EIR where new information r evea ls a "substantiaJ increas e in th e severity of a.n 
envirown eotal impact ."13 

In ord er to ensure that th e p ubli c and th e decisionmakers fully und erstand 
the potential consequences of Project approval , EQA requires an EIR to provide 
sufficient information to allow a comparison of "what is act ually happ ening " without 
th e proj ect , and th e "condition s expected to be produc ed by th e proj ect. "14 An 
accurat e description of th environm ntal setting, or bas elin e , prior to th e roject 
propo al i thus a fundam ental pr er eqllisite to an accurat e, m ruu.ngful evaluation 
of environ.mental impact s.15 Without this information , an appropriat e analysi. 
cannot be made , effective miti"ation cannot be designed , and alternatives cannot be 
considered. 

12 1 Kostk a & Zischke, Practice Under the Cal. En uiron,nental Quality Act (Cont .Ed .Ba r 2009) 
§ 13.- , p. 63 ; Lau rel Heights Impro vement Assn. u. Regents of the Uni v. of Cal. (1988) 47 Cal.&l 
376, 405 ; see also Cadiz La.nd Co. v. R ail Cycle (2000) 83 al.App .4 th 74, 93-94 (overturn ing ElR for 
failur e to disclose Lhe am oun L of gi·oundwat er subjec t to conta minat ion). 
13 CEQA Guidelin es, § 15088.5 , subcl. (a)(2). 
14 Citizens for East Shore Parks v. Cal. St ale La.ncls Com . (2011) 202 Cal .App .4th 549, 561 (citin g 
Communiti es for a Better En vironment u. South Coast Ai r Qu.al ity Management Dist. (2010) <18 
Cal.4 th 310, 322, 328. 
15 S e Sa ve Our Peninsula Com. u. Monterey Ed. of Su.peruisors (200 1) 87 Cal .App .4th 99, 125 . 
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Th e 2nd RDE R, how ever , faj[ s to comply with this sta ndard by fal sely 
claiming that th e groundwat e a llocation for th e Project sit e wouJd not be "suffici nt 
to supp ort th e long-t erm suitability of the sit e for agricult ural u ·e" even witho ut 
Pro ject approval. The 2nd RDEIR states that groundwater rights for the Proj ect site 
are currently in liti gation , but that a draft judgment has been approved by the 
majority of the litigants th at provides water rig ht s to th e Project site in the amount 
of 923 acre -feet per year .16 The 2nd RDEIR claims that this allocation is fru· less than 
what was required historically to suppor t agr icultm ·e on the site and is not 
sufficient to support th e long-t erm sui tability of th e sit e for agric ul tur al use. These 
clai ms ar e not supported by substantial evid ence and ar e contrary to th e eviden ce to 
the record. 

The ell."])ected reduction of th e Project's site 's ground water rio-hts to 923 acre ­
feet per year is not evidence that agricultural production is no lon ger feasible on the 
Pro ject site , nor is it "far less " th an what was required historically to suppor t 
agric ultm· e on the site . According to Table 2 of the water suppl y assessment 
attach ed to th e Draft IR , th e a moun t of wat er used in thr ee of the last five years of 
agric uJturaJ prod uction was eit her well und er 923 acr e-fee t or ju st slightly over 923 
acr e-fee t. 

Fur th ermo re, th e 2nd RDEIR fails to dfaclose that an expert report pr epar ed 
by Hou se Agricultm ·al Associates evalu ate d the economic feasibility of contin ued 
agric ultlU'al prod uction on the Proj ect site and found tha t the ground wat er 
allocation for th e Proj ect sit e wa s, in fact , suffi.cient to support th e long-term 
suitability of th e sit e for agricu l.t ur al use . 'lh e r eport was pr epar ed by G1·egory 
House , who ha s almost 40 year s of experi en ce in agric ul tural apprai al and 
con. ulting thro ughout Cali o nia and th e west ern tat es . Mr. I ou e is a qualifi ed 
expert witness in agricult ur al economi cs, crop productivity , and farmin" practices in 
Californi a Superior Cour t , Uni te d States Tax Cour t , and United States Bankru ptcy 
Com·t. Mr . House has provided technical reports for numerous envir onmental 
impact reports and other land eva luation and planning projects involving 
agric ttltur , iucludio.g th e use of the LE A model and oth er analyt ical tools. He is 
a lso a far mer of 30 year s, a lectur er in the Departm ent of Agric uJtm a l and Resource 
Econo mi cs at the University of California at Davis , ru1d au Accredited Farm 
Manager and as an Accredited Rural Apprais er. He is also accr edited by the 
American Society of Agronomy as a Certified Professional Agronomist and Certified 

15 Final EIR at p. 7-293. 
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Crop Advisor. Mr. Hou se's comments and V hav e been pr eviously provid ed to th e 
ounty and ar e again a ttach ed a an xbibit to th se c mm ents. 

In his attached report , Mr . House evaluates and determin es the wat er 
consmnption requirements and the economic viability of continued agricultural 
activity on the Project sit e. Based upon this analysis , Mr . House finds that the 923 
acre -feet per year of groundwater allocated to the Project site as a result of the draft 
judgment in the groundwater adjudication litigation is adequate to grow a variety of 
veg tabl es and cereals on at least 430.8 acres of crops at th e Proj ect sit e on an 
ongoing and econom.ically sustainabl e basis. 17 

o contJ.·ru·y expert evidence exists in the record. ccordingly , the 2nd 

RDEIR 's finding that the "increasino- scarcity of and cost of water " render 
agriculttll'al activit ies on the Project site unsustainable and not economically viable 
is not supported by substantial evidence . 

By fals ely stating that th e Proj ect would not be abl e to support contin ued 
agric uJturaJ activiti es even without Proj ect approval due to lack of suffi cient 
groundw at er right s, the 2nd R EIR deceives th e p ubli c at1d th e decisiomnak rs into 
believing that that Proj ect's contrib ution to this loss of agri cultu r al land is 
r elativ ely mfoor in scope. The 2nd RDEIR thus violat es CEQA by improp erly 
misrepresenting and concealing the true scope of the Project 's impact. 

While this misr pr esentation do snot alt er the 2nd RDEIR 's r vised finding 
that th e Proj ec 's con version of agri ultural land would be significant and 
unavoidabl e, it does dir ectly affect th 2nd RDEIR ' recommendation£ r mitigation 
to addr e. this revi. ed finding. As discu · eel ,:nfra, th e 2nd RDEIR recommends 
substantially less rigorous mitigation for this Project than it does for other solar 
projects in the County. The rationale for requiring less mitigation is based 

17 House Commen ts, p. 19. Whi le the 2nd RDEIR now claims th at the applicant , Willow Spr ings 
Solar , LLC, onJy has rights to 608 acre-feet per year of the pr oper ty owne1' s 923 acre -feet per year of 
ground wate r rights , sucl1 a clai m is on ly re levant to an analysis of whet her the Project has sufficient 
wate r for its proposed constru ction and opera tional activiti es. I t h as no relevan ce to the analysis of 
the Pr ojects impac t on loss oflm port ant Farm land. The Project continu es to conver t 430.8 acres of 
Imp ortant Farmland th a t would othe rwis e have ha d water righ ts to 923 acre -fee t per year of 
groundwate1· LO a non-agric ultur al use . The state m nt that the roject applica nts are 1·eta.ining j ust 
608 acre-fee t per yea r of the propert y wne1' s 923 acre -feet per yea r of groundw ate r righ ts onJy 
serves to und erscore the lik ely perm anence of this conversi on . 
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expressly upon this incorr ect ass lllnption tha t th e Proj ect 's xis ting farm land la cks 
long-t erm vi.ability du e to lack of wat er. 

IV. THE 2 ND RDEIR FAILS TO SEI' FORTH MITJG. TIO FOR SOME OF 
THE IMPORTANT FARMLAND THAT THE PROJECT WILL 
CONVERT TO O -AGRICULTURAL USE 

The 2nd RDEIR also fails to comply with CEQA because it only sets forth 
mitigation for part of th e Important Farmland that will be convert ed to non­
agri cultural us e by th e Proj ect . For a larg e segment of th Important Farmland 
that will be converted , no mitigation is considered or set forth at all. Under CEQA, 
an EIR must describe feasible mitigation measlll'es that can minimize the project 's 
significant environmenta l effects .18 CEQA prohibits public a 0 encies from approving 
projects for which there are feasible alternatives or mitigation measures that will 
prevent or minimize impacts. "J.9 

n ord er to r educe th e significant and unavoidabl e im.pa ·ts of th e Proj ect's 
conversion of 430.8 acr es oflmportant Farmland to non-agricultural us e, th e 2n d 

RDEIR propo ses imposing new Mitigation Meas tu·e 4.2-1 4.2-1) , which r equir es 
th e following: 

MM 4.2-1: Prior to the issuance of a grading or building permit , the 
proj ect operator shall provid e wri t ten evidenc e of completion of one or 
mor e of th e following measur es to mitigat e th loss of approximat ely 
430.8 acr es Important Farmland at a 1·atio of 1:1 for net acl'eao-e of 
solal' panel covel'age and a ssoc iated infra tl'uctul'e , which may 
be includ ed with any equi.:r d biological resourc e mitigation. Net 
acreage is to be calculated including but not limited to the area 
covered by the substation, inverters, transformers, operation 
and maintenance buildings, and the areas directly under the 
panel s . Tb:is includ es approximat ly 119.5 acr es of land de igna te d as 

18 14 Cal . Code Regs. §§ 2100 2.l (a), 2106 1. 
19 Count,y of San Diego v. Grossrnont- Cuyama.ca Com,nun.ily College District (2006) 141 al. App .4th 

86, 99; City of Ma.rina. u. B oard of Tru stees of the Californ ia S tale Uni versi ty (2006) 39 Cal.4th 341, 
368. 
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Prim F armland , 198.l acr es desi gnat ed as •armland of ta tewide 
Importan ce, and 113.2 acr es designat ed as Uniqu e Far mland. A plot 
plan shall he s ubmitted s ub stantiating the net acrea ge 
calculatio n along ·with written ev id ence of compliance. 

(1) Funding and /or pm·chase of agricultural conversi on easements or 
deed restrictions within Kern Count y (will be managed and 
maintain ed by an appropriate entity) ; 

(2) Purchas e of r ed.its from an establish ed agricultural farmland 
mitigation bank or in -lie u fee proc,ram acceptab le to Kern County ; 

(3) Contribution of a!!'ricultural land or equivalent funclino- to an 
organization that provides for the preservation of farmland in 
California; or 

(4) Participation in any agric ul tural land mitigation program adopt > :I 
by Kern ounty that provid es equal o:r mor e effective mitigation than 
the measm· es list ed above . 

Mitigation land shall mee t th e definition of Prime Farmland , 
Farmland of Statewide Importance , or · nique Farmland , and be land 
of similar agricultural quality or high er, as establish ed by the Stat e 
Departm nt of ons er vation. ompl etion of th selected m as UJ:e or a 
combination of th s lected m asur e , shall incl ude prop erti es loca ted 
within th Autelop Vall y Area iffeasible , as dete min ed by th e 
Dir ector of th e Kern County Planning and Comm unity Developm ent 
Departme nt (Planning Director). Ifit is determined by the project 
operator that ava ilable land in the Ant elope Valley Area has been 
exha ust ed , then the project operator shall submit proof to the Planning 
Director. At that time the Planning Di1·ector may authorize the project 
op rator to u tili ze qualifying land within th e Stat e of alifornia of 
similar agri cultural quality or high er . 

(Emphasis provid ed.) 
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MM 4.2-1 is legally inadeq ua te because it only provid es mi tigation for 
agri ·ul tlU'aJ land that is locat ed "dir ectly tmder the pa nels" or di ectly und er 
iufra ·tr ucture equip ment or ·trnctures. MM 4.2-1 misleadingly calls this land "net 
acreage ." The Proj ect, however , takes aJl 430 .8 acres ofl mportant Farmland on the 
Project site out of agric ultur al production , not just the portions of Important 
Farmland located directly under panels or directly unde1· infrastructure equipment 
or str uctm·es. No explanation or evidence is provided to support the designation of 
some of this Important Farmland as "net acreage " or for the decision not to mitigate 
Important Farmland that does not fall under this arbitrary "net acr eage" 
designation . or does any justification exist to only mitigate this "net acr eage ." 
The Project converts the enti re Project property to a solar PV generatina facility; 
none of it will be used for agric ul tural production. 

By limiting the mitigation to just the portions of Important Farmland located 
directly under panels or dfrectly under infrastructure equipment or str uctures, 
MM4.2-1 fails to provide any mi tigation for the remainder of th e Importan t 
Far mJan d impacted by th e Proj ect. oreover , th e 2n d RDEIR fails to explain why 
th e propos ed mitigation is feas ible to mitigate th e affected Important Farmland 
located di1·ectly un der pan els or dir ectly tmder infrastructur e equip men t or 
struct ures, but is not feasible for the affect ed Important Farm land not locat ed 
dir ectly tmd er panels o.r di.re tly und er infrastructure equipm ent or str uctur es . 

One of the fundamental objectiv es of an EIR is to identify ways to mi tigat e or 
avoid a proj ect's significant environmenta l impacts. 20 EQA GtLid lin e section 
15126.4 stat es that an • IR shal l identify mitigation fo "each significant effect 
de cr:ibed in th e EIR. "21 By ouly identifying mitigation o the af£ cted Important 
Farmland locat ed dir ectly under pan els or dir ectly under infra tructure equipm ent 
or str uctures , the 2nd RDEIR fails to comply with the requirements of CEQA. 

The EIR must be rev ised to identify and adopt feasible mitigation for the loss 
of Important Fal'mland that is not identified as "net acreage " under MM4.2 -l. 

20 Pub . Resources Code§§ 21002.1, subcl. (a), 21061. 
21 CEQA Guid elin e § 15126.4, subd . (l )(A) (emphasis provid ed). 
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V. THE SECOND RDEIR F ILS TO IMPO • F'E SIBLE MlTIGATlON 
THAT WOULD REDU CE THE PROJE CT'S IMPACT ON THE LOSS 
OF AGRICULTUR L RESOUR CES 

A. The Second RDEIR's Rejection of the County's Standard 1:1.5 
Ratio for Mitigating the Conver sion of Agricu ltural Lan d to 
Solar PV Use Is Arbitrary and ot Supported by Substantia l 
Ev idence 

In addit ion to needing to expand the scope of MM: 4.2 -1 to encompass all of 
th e Impor ta nt Farm land that will be converted by thi s Project, MM 4.2 -1 should 
also be amended to require the same mitigation set forth in the Count y's adopted 
"Pat hway for Processing Conversion of Agricultural Land to Solar PV se in the 
Central Valley" ("the Pa thwa y Process"). The Pat hwa y Process requires a solar PV 
proj ect applicant to pm·chase agricult ur al easements within Kern Count y at a ratio 
of 1.5-to-1 or to fuDd oth er compe Dsatory mi tigatioD at aD equ ivalent amom1t. The 
Pat hway Process th us sets forth a :revel of.feasi ble mit igatio D that is substantia lly 
greater tha u th e 1-to-1 ratio propo sed in the 2nd RDEIR. • QA 1·equ:ires the 
imposit ion of feasi bl e mitigat iou to red uce proj ect impacts. Sin ce impacts would 
st ill be signi ficant and un avoidab le even with the mi t igation set forth in M 4.2-1 , 
additiona l mitigation that would fl.ll'ther reduce imp acts is required if determined 
feasible by the Coun ty. Th e Coun ty's impl emen tat ion of the Pathway Process 
mitig ation ratio of 1.5-to-1 in oth er sola r proj ects in the ounty is substantia l 
evidence that th is ratio of mitigation is gen ra lly feasi ble fo thes typ es of proj ects. 

Th e 2nd RDE R doe not ex-plain why a ratio of 1. -to- 1 would not be feasi ble 
here. When alternatives or mitigation measur es are r ejecte d as infeas ible, the 
finding s mu st reveal th e agency's reas ons for reaching that conclusion. Conclu sory 
state ments are inadequate. 22 

'Ibe 2nd RDE, R's ju stificatio n for not app lying tbe Pat hway Pl.'ocess 
mitigation ratio is uot that a 1.5-to-1 rat io isn't feasi ble, bu t rather i that th e 
Project prop erty "does not hav e long-term viability for farm land us e due to scarcity 
and increas ing cost of water to supp ort agricultur e."23 As dis cusse d above, the 

22 Village Laguna of Laguna Beach, inc . v. Board of Supe rvisors (1982) 134 aJ.App .3d 1022, 1034-
1035. 
23 2 nd RDEIR at p. 4.2-13. 
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claim regarding long-term viability is not supported by substantial evidence and is 
contrary to the evi dence in the record. Th e Project site already has rights to at least 
923 acre-feet per year of groundwater. Th e attached House Agricultural Associates 
report demonstrat es that the Project property has sufficient groundwater rights to 
viably continue agricultural production on all 430.8 acres of the Project site's 
Important Farmland. In any case , the 2nd RDEIR det ermin es that the loss of 
Important Farmland is a significant and unavoidable Project impact even with the 
incorr ect ly-all ege d lack oflong -term viability due to water shortages. This impact 
must be reduced to the extent feasible . 

Th e 2nd RDEIR also improperly justifies the 1:1 ratio based on its assumption 
that the Department of Conservation will no long er designate any farmland on the 
Project site as Important Farmland in futur e DOC maps due to the lack of irrigat ed 
agriculture on the site since 2010 . This justification violates CEQA 's requir em ent 
to mitigate imp acts that occur as a result of the Project. CEQA guidelines r equir e a 
Project's impacts to be deter mined by compai·ison to the bas eline environm ental 
setting as it existe d at the time th e otice of Preparation(" OP ") was publish ed. 24 

Thus , according to stablished CEQA case law , the prop er bas elin e in this case is 
the environmenta l setting as it existe d in 2010 when the NOP was issued . 

In 2010 , the most current and up-to-dat e Department of Cons ervat ion 
Farmland Mapping and Monitoring Program ("FMMP ") map was th e 2008 -2010 , 
which designated the 430.8 acres of Project land as Prime , Unique and Farmland of 
Statewid e lmportance .25 Accordingly , the County may not rely on the cessation of 
agricultural activities on the Project site after the issuance of the OP as 
justification to impos e a much smaller compensatory mitigation r equir em ent than it 
would otherwise hav e impos ed. The Suprem e Court has stated that the reason for 
looking at conditions at the time of the OP is so that a "temporary lull or spike in 
operations that happens to occur at the time env ironm ental review for a n ew project 
begins should not depress or elevate the bas eline ."26 Otherwise applicants would be 

24 CEQA Guideli nes secti on 15125, subd. (a). 
26 See h ttp: //www.conservatio n.ca.gov/dlrp/fmmp/Pag s/Kern.aspx; August 13, 2015 pho ne 
conversation with DOC con.firming 2008-2010 was latest FMMP in 2010. Not only was the 430.8 
acres of Project farmland designated as Imp ortant und er the applicab le 2008 -2010 FMMP map , but 
th e sam e farmland on the Project site was again designated as such in th e 2010 -2012 FMMP map -
two years after the NOP for the Project was issued . 
26 Communities for a Better Environm ent v. South Coast Air Quality Ma.na.gement District (2010) 48 
Cal.4 th 310, 328. 
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encourag ed to suspend or increase operations artificially , simply in order to 
esta blish a m ore favorab le baseline and avoid mi tigation costs .27 

B. Compensatory Mitigation Sh ould Be Required to Mitigate Loss 
of Agricult ural Land in Rern Count y 

We support MM 4.2 -l 's requirement that mitigation land must be located in 
Antelope Valley unl ess proof is submi tted that acq ui sition of mitigation land in 
Ante lope Va lley is not feasib le. However , to ens ur e that mitigation is m ore directly 
corre lated to the impact of agricu ltur al conversion in Kern County , we reco1mne nd 
amending MM 4.2 -1 to require th at if the acquisition of mitigation land in Ante lope 
Valley is not feasibl e, mitigation land acquired outside of An telope Valley must still 
be located in the Coun ty of Kern . Currently , MM 4.2 -1 states that if the acqui sition 
of mitigation land in Antelope Valley is not feasi bl e, th en oth er mitigation land m ay 
be acquired anywhere in California - even in areas that have no re lationship to the 
contin ued viability of agric ul tural activities wit hin the County. 

Fur ther m ore , if mitigation land were allowed to be acquir ed out side of Kern 
County , the County sh ould , at a minimum , requir e it to be in an ai·ea determined by 
an organization that provides for the preservation of farm land in California to be at 
risk for agr icultural convers ion . Th e purchas e of an agr icul tural ease ment on land 
that is not considered to be at risk of conversion from agric ul tur al use would fail to 
provid e any meaningfu l mitigation . 

MM 4.2 -1 sho uld also be r evised to set forth performance standards for 
dete rmining whet her the acquisitio n of mitig at ion land in Antelope Va lley is 
feasi ble. Witho u t su ch performance standards , MM 4.2 -1 is imp ermissibly vag u e 
and lacks enforc eability. 

VI. TH E SE COND RDEIR FA ILS TO DIS CLOSE , ANALYZE, AND 
MITIGATE THE PROJE CT'S IMPA CTS TO NEIGHBOR ING FARMS 

Th e 2nd RDEIR 's ana lysis of agricult ural impa cts is a lso inadeq uate becaus e 
it fa ils to disclos e, eva luat e an d mitigat e the Project 's potential indirect impacts to 
neighboring farm land from the prolif eration of rodents and weeds . Here , severa l 
areas of th e Project ar e bord ered directly by farmland. If weeds and pests are not 

21 Id . 
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controlled on the Project site , they may cause a direct adverse impact on 
neighboring farmland that has not been disclosed or mitigated. 

Kern County has long recognized that solar generation facilities could create 
habi tat for weeds and rodents. 28 Wash water and rain runoff h elp s germinate 
weeds , which can easi ly spread to neighboring farms. In addition , rodents seek 
sheltered areas , such as solar arrays , for their burrows. Because the Project may 
cause the population of rodents to increase in the area , it is foreseeable that the 
rodents could impact neighboring farms where food will be available to them. 
Because of these potential impacts , Kern County's Pathway Process states that 
solar PV projects that convert agricultural land sho uld be required to submit a 
vertebrate pest and weed management plan that protects neighboring farmlands. 29 

The 2nd RDEIR fails to disclose or eval uat e this potential impact. It also 
contains no explanation of why a vertebrate pest and weed m anage ment plan would 
be required for solai· PV projects in Kern County that convert agricultural land in 
the Centra l Valley , but not here. 

The County must revise the Draft EIR to disclose that the Project may 
impact neighboring farmland. The revised EIR must include a comp lete analysis of 
these potential indirect impacts and include all feasible mitigation measures , such 
as those provided under the Pathway Process. 

VII . CONCLUSION 

This Project is one of approximately 48 approved or proposed solar power 
plants that will cumulativ ely covert over 35 ,000 acres of agricultural land to an 
industrial us e.30 This agricultural land has provided substantial employm ent to 
Kern County residents - emp loym ent opportunities that will not be replaced by the 
small operational staff required t.o operate these land intensive solar projects. Due 
to the unpr ecedented scope oflarge scale development projects taking place on 
agricultural land in this region , it is essentia l that the County 's EIR adeq uat ely 
disclose and aggressive ly mitigate the Project 's impact on agric ultural resources. 

28 See Kern County , Pathway for Pr ocessing: Conversi on of Agricultural Land to Solar PV Use (July 
17, 2012) . 
29 Kern County , Pathway for Processing : Conversion of Agricultural Land to Solar PV Use (July 17, 
2012). 
so http://www.c o.kern .ea .us/planning/pdfs/r enewable/solar projects.pelf 
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As discussed in our prior comments, the Project will also result in significant 
impacts on air quality , biological r esourc es , and worker hea lth and safety that have 
not been adequately disclosed , evaluated or mitigat ed in the prior Project CEQA 
docum ents. Th e 2nd RDEIR does not address the errors relating to these other 
impacts and thus those rrors remain uncorr ected. A new EIR must be prepared for 
this Project that fully discloses all of its potentially significant impacts and that sets 
forth mitigation to prevent or minimize those impa cts to the exte nt feasible. 

We appreciate the opportunity to comment on this Project and urg e the 
County to resolve these issu es before moving forward with the Project. 

Sinc er ely, 

~ C{~L-- -

Thomas A. Enslow 

TAE:ljl 

Attachment 
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