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Travis Martin, Assistan t Planne r
City of San Bernardi no

9093845313
300 North D Street, 3rd Floor
San Bernardino, CA 92418
martin_tr@sbcity.org

Re:

Mitigated Negative Declaration for Waterman Industrial Center
(Development Permit Type D-15-11)SCH No. 2016021002

Dear Mr. Martin:
This letter is submitted on behalf of Laborers International Union of North
Amer ica , Local Union 783 , and its hundreds of members living in San Bernard ino
County (collect ively , "LIUNA " or "Commenters ") concerni ng the City of San Bernardino's
(the "City") Initial Study and Mitigated Negative Declarat ion ("IS/ MND") prepared for the
Waterman Industrial Center, Developme nt Permit Type D - 15-11) (SCH No.
2016021002 ) (the "Project").
The Project is a 564,652 square foot industr ial building that includes office space ,
parking, a pump house, and landscaping . The Project is located at the intersection of
East Dumas Street and South Wate rman Aven ue in the City of San Bernardino.
These comme nts have been prepared with the assistance of Matt Hagema nn,
P.G. , C.Hg., QSD , QSP , an expert hydrogeologis t; and Jessie Jaeger, air quality
spec ialist from SWAPE. Their comme nts and curricu lum vitae are attached as Exhibit A See OR4
hereto ("Hageman n") and are incorporated by reference in their entirety. The City
should respond to Mr. Hagemann 's comments separately.
Commenters request that the City withdraw the IS/MND and instead prepare an
env ironmental impact report ("EIR") fo r the Project , as there is substantial evidence that
the Project will have significant unmitigated impacts on the environment as discussed
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below. There is a fair argume nt that the Project may have sign ificant unmitigated
impacts, includi ng:
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1.
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2.
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Sign ificant and unmitigated air qua lity impacts associated w ith the
operation of the Project.
Significa nt and unmitigated huma n healt h risks from diesel particulate
matter emiss ions assoc iated with Project construction.

An EIR is requ ired to analyze these and other impacts and to adopt feasible
mitigation meas ures to reduce the impacts to the extent feasible.

PROJECT DESCR IPTION
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The Project is a proposed 564 ,652-square-foot (SF) industrial center building on
the southwest corner of the intersect ion of East Dumas Street and South Waterman
Avenue in the City of San Bernardino. It also includes off ice space, park ing , a pump
house , and landscap ing on an approxima te ly 26-acre property. The future tena nt of the
building is not cur rently known, so assoc iated operat iona l details are not known .
Add itionally, there are 8 Southern California Edison (SCE) power poles that conta in 6
w ires of high voltage 66kv Edison transmiss ion lines, a 3 wire 12kv system and a 3 wire
4kv system . The City concluded that the Project, with proposed mitigation measures
identified in the IS/MND , will not have a sign ificant effect on the environment and that an
EIR is therefore not required.

STANDING
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Members of LIUNA , Local Union No. 783 live, work , and recrea te in the
immediate vic inity of the Project site. These members will suffer the impacts of a poorly
executed or inadeq uately mitigated Project, just as would the members of any nea rby
homeowners association , communi ty group or environmental group. Hundreds of
LIUNA Local Union No. 783 members live and work in areas that w ill be affected by air
pollution generated by the project. Therefore , LIUNA Loca l Union No. 883 and its
members have a direct interest in ensuring that the Project is adequate ly analyzed and
that its environmental and public health impacts are mitigated to the fullest extent
feas ible.
Pursuant to CEQA , LIUNA Local Union No. 783 submits these comme nts in
response to the City's proposed IS/MND . Under the circumstances presented here,
CEQA clear ly requ ires the preparatio n of an EIR and accord ingly, the City should
decline to adopt the proposed IS/MND .

LEGAL STANDARD
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As the California Supreme Court rece ntly held , "[i]f no EIR has been prepared for
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a nonexempt project, but substantial evidence in the record supports a fair argument
that the project may result in significa nt adverse impacts , the proper remedy is to orde r
preparation of an EIR." (Communities fora Better Environme nt v. South Coast Air
Quality Management Dist. (2010) 48 Cal.4th 310, 319-320 ["CBE v. SCAQMD "], citing,
No Oil, Inc. v. City of Los Angeles (1974 ) 13 Cal.3d 68, 75, 88; Brentwood Assn. for No
Drilling, Inc. v. City of Los Angeles ( 1982) 134 Cal.App .3d 49 1, 504-505 .) "The
'foremost principle' in interpreting CEQA is that the Legislature intended the act to be
read so as to afford the fullest possible protection to the environment within the
reasonable scope of the statutory language ." (Communities for a Better Environment v.
Calif. Resources Agency (2002 ) 103 Cal.App.4th 98, 109 ["CBE v. CRA"].)
The EIR is the very heart of CEQA. (Bakersfield Citizens for Local Control v. City
of Bakersfield (2004 ) 124 Cal.App.4t h 1184, 1214; Pocket Protectors v. City of
Sacramento (2004 ) 124 Cal.App.4t h 903, 927.) The EIR is an "environmental 'alarm
bell' whose purpose is to alert the public and its responsible officials to environmenta l
changes before t hey have reached the eco logical points of no return." (Bakersfield
Citizens , supra, 124 Cal.App.4t h at 1220.) The EIR also functions as a "document of
acco untab ility," intended to "demonstrate to an appre hens ive citizenry that the agency
has, in fact, analyzed and considered the ecolog ical implications of its action." (Laurel
Heights Improvements Assn. v. Regents of University of California ( 1988) 4 7 Cal. 3d
376 , 392.) The EIR process "protects not only the environment but also informed selfgovernment. " (Pocket Protectors , supra, 124 Cal.App.4t h at 927.)
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A n EIR is required if "there is substa ntial evidence, in light of the whole record
before the lead agency, that the project may have a significant effect on the
environment." (Pub. Resources Code,§ 21080 (d); see also Pocket Protectors , supra,
124 Cal.App .4th at 927.) In very limited circumstances , an agency may avoid preparing
an EIR by issuing a negative declaratio n, a written statement briefly indicating that a
project will have no significant impact thus requiring no EIR (14 Cal. Code Regs.,§
15371 ["CEQA Guidelines"]), only if there is not even a "fair argument " that the project
will have a significant environmental effect. (Pub . Resources Code , §§ 21 100, 21064.)
Since "[t]he adop tion of a negative declaration . .. has a terminal effect on the
environmental review process," by allowing the agency "to dispe nse with the duty [to
prepare an EIR]," negative declarations are allowed only in cases whe re "the proposed
project will not affect the environment at all." ( Citizens of Lake Murray v. San Diego
(1989 ) 129 Cal.App.3d 436 , 440.)
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Where an initial study shows that the project may have a significant effect on the
environment, a mitigated negative declaration may be approp riate. However , a
mitigated negative declaratio n is proper only if the project revisions would avoid or
mitigate the potentially significa nt effects identified in the initial study "to a point w here
clearly no significant effect on the environment wou ld occur , and .. .there is no
substantia l evidence in light of the whole record before the public agency that the
project , as revised, may have a significant effect on the environment." (Public
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Resources Code§§ 21064.5 and 21080(c)(2) ; Mejia v. City of Los Angeles (2005) 130
Cal.App.4 th 322, 33 1.) In that context, "may" means a reasonable possibility of a
significant effect on the environment. (Pub. Resources Code , §§ 21082.2(a) , 21100,
21151 (a) ; Pocket Protectors , supra, 124 Cal.App.4th at 927; League for Protection of
Oakland's etc. Historic Resources v. City of Oakland (1997) 52 Cal.App.4th 896, 904905.)
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Under the "fair argumen t" standard , an EIR is required if any substa ntial evidence
in the record indicates that a project may have an adverse environmenta l effect-even if
contrary ev idence exists to support the age ncy's dec ision. (CEQA Guidelines , §
15064(f )(1 ); Pocket Protectors, supra , 124 Cal.App.4 th at 931 ; Stanislaus Audubon
Society v. County of Stanislaus (1995) 33 Cal.App.4 th 144, 150-15; Quail Botanical
Gardens Found., Inc. v. CityofEnc initas(1994 ) 29Cal.App.4th 1597, 1602.) The"fa ir
argumen t" standard creates a "low threshold " favor ing environmen tal review through an
EIR rather than through issuance of negative declarations or notices of exempt ion from
CEQA. (Pocket Protectors , supra , 124 Cal.App.4 th at 928 .)
The "fair argument " standard is virtually the opposite of the typical deferent ial
standard acco rded to age ncies. As a leading CEQA treatise explains:
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This 'fair arg ument' standa rd is very different from the standard normally followed
by public agenc ies in making admin istrative dete rminations. Ordinarily, public
agencies weig h the evidence in the record before them and reach a decision
based on a preponderance of the evidence. [Citations ]. The fa ir argume nt
standard, by contrast , prevents the lead agency from weighing compet ing
evidence to determine who has a better argume nt concern ing the likelihood or
extent of a potential environme ntal impact. The lead age ncy's dec ision is th us
largely legal rather than factual; it does not resolve conflicts in the evidence but
dete rmines only whether substant ial evidence exists in the record to support the
prescribed fa ir argume nt.
(Kostka & Zishcke, Practice Under CEQA, §6.29 , pp. 273-274.) The Courts have
explained that "it is a questio n of law, not fact , whet her a fair argume nt exists , and the
courts owe no defe rence to the lead agency's determinat ion. Review is de novo , with a
preference for resolving doubts in favor of environmental review ." (Pocket
Protectors , supra , 124 Cal.App.4t h at 928 [emp hasis in orig inal].)

As a matter of law, "substantia l evidence includes . .. expert opinion." (Pub.
Resources Code , § 21080 (e)(1 ); CEQA Guidelines , § 15064(f)(5).) CEQA Guidelines
demand that whe re experts have presented conflicting evidence on the exte nt of the
env ironmental effects of a project, the agency must conside r the environmenta l effects
to be significant and prepare an EIR. (CEQA Guidelines§ 15064(f)(5); Pub. Res. Code
§ 2 1080(e )(1); Pocket Protectors , supra ,124 Cal.App.4 th at 935 .) "Significant
environmental effect" is defined very broadly as "a substa ntial or potentially substantial
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adverse change in the environment." (Pub. Resources Code , § 21068 ; see also CEQA
Guideli nes, § 15382.) An effect on the environme nt need not be "momento us" to meet
the CEQA test for significance ; it is eno ugh that the impacts are "not trivial." (No Oil,
Inc ., supra, 13 Cal.3d at 83.) In Pocket Protectors , the court explained how expert
opinion is considered. The Court limited agencies and courts to weig hing the
adm issibility of the evidence. (Pocket Protect ors, supra , 124 Cal.Ap p.4th at 935.) In
the context of reviewing a negative dec laration, "neithe r the lead agency nor a court
may 'weigh' conflicti ng substa ntial evidence to determ ine whether an EIR must be
prepared in the fir st instance." (Id.) W here a disagreement arises regard ing the validity
of a negative declaration, the courts require an EIR . As the Court explained , "[i]t is the
function of an EIR, not a negative declarati on, to resolve conflicting claims , based on
substant ial evidence, as to the environmental effects of a project." (Id.)
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DISCUSSION
A.

AN EIR IS REQUIRED BECAUSE THE PROJECT WILL MAY HAVE
SIGNIFICANT UNMITIGATED ENVIRONMENTAL IMPACTS.

An EIR is required whenever substantial ev idence in the entire record before the
agency supports a fai r argument that a project may have a signifi cant effect on the
envi ronment. (CBE v. SCAQMD , supra , 48 Cal.4 th at 319-20; Public Resources Code§
21080 (d); see a/so, Pocket Protecto rs, supra , 124 Cal.Ap p.4th at 927.) As set forth
below, there is a fair argument su pported by substantial evidence that the Project may
result in significant env ironmental impacts from the operat ion of the Proj ect. Therefore ,
the City is required to prepare an EIR to evalua te the Project's impacts and analyze
mitigation measures needed to reduce such impacts to a less than significant leve l.

1.
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Substantial Evidence Supports a Fair Argument that the Project Will
Result in Significant Unmitigated Impacts to Air Quality By Failing to
Input Correct Parameters into the IS/MND's Emissions Calculations.

The IS/MND used the California Emissions Estimator Model Version
CalEEMod.2 013.2.2 ("CalEEMod") to calculate emiss ions from the Project. However ,
Mr. Hagemann observes that seve ral of the assumptions used and va lues input into
CalEEMod were inconsistent with both informat ion disclosed in the IS/MND as well as
recomme nded procedures and val ues set forth by the South Coast A ir Quality
Management District ("SCAQ MD") for a high-cube warehouse (the type of Project at
issue). Had the Project's emiss ions been calcu lated using the correct paramete rs, the
Project would have a potent ially significant impact on air quality . As such, the Project's
air quality impacts have not been properly analyzed and mitigated. Accord ingly, the
following points constitute substa ntial evidence that support a fair argument that the
IS/MND fa iled to properly calculate the Project 's emiss ions and that the Project will thus
have significant unmitigated impacts .
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a. The IS/MND Improperly Assumes That the Project Will Not Involve
Refrigeration .

OR3-18

The IS/MND significantly unde restimated the Project's operatio nal emiss ions by
assum ing that all ware houses at the Project will be unrefrigerated . The CallEEMod
calculations were premised enti rely on the notion that the proposed industrial building
was modeled as an unrefrigerated warehouse. (IS/MND , Appendix A , pp. 52, 182.)
Howeve r, the IS/MND is clea r that the future tenant of the industr ial building is not
currently known . SCAQMD requires the use of a conservat ive air quality impact
analysis to afford the fullest possible protection of the environment. In this case , a
conservat ive analysis would dictate modeling the proposed wa rehouse as either entirely
or partially refrigerated . Mr. Hagemann's letter explains that refrigerated wa rehouses
release more air pollutants and gree nhouse gas ("GHG") em issions when compared to
unrefrigerated wa rehouses . Thus, by fa iling to include refrigerated wa rehouses a
potent ial land use in the CalEEMod calculations, the Project 's operational emiss ions
may be substa ntia lly underestimated , and would thus likely result in a sign ifica nt impact
on regional air quality. This constitutes substantia l evidence that an EIR should be
prepared to evaluate the impacts of the Project 's operat ional em issions and to mitigate
those impacts .
b. The IS/MND Incorrect ly Relies on the Fontana Truck Trip Study to
for the Truck Trip Rate and for the Fleet Mix.
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The IS/MND also significantly underestimated the Project's operational mobilesou rce emiss ions by relying on an improper truck trip rate and fleet mix percentage.
Specifically , the IS/MND's Traff ic Impact Assessment (Appendix F, p. 3) and its A ir
Quality/G HG Assessmen t (Appendix A , p. 60) imprope rly rely on the Aug ust 2003 City
of Fontana Truck Trip Generation Study ("Fontana Study") to determi ne the numbe r of
vehic le and truck trips the Project will generate during operat ion. As Mr. Hagema nn's
letter deta ils, SCAQMD has found nume rous problems with the Fontana Study and has
thus recomme nded specific figures to use for the truck trip rate for a high-cube
wa rehouse distribution center.
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Mr. Hagemann used SCAQMD's recommended rate to calculate the Project's
number of truck trips and found the number of truck trips assoc iated with the Project
increased by approximately 87% from the number contained in the IS/MND's model ,
which is based on the f ontana Study's truck trip rate. Thus, the IS/MND's improper
reliance on the Fontana Study likely misrepresented the actual air quality impacts of the
Project.
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Similarly , the IS/MND relied on the Fontana Study's total truc k fleet mix of 20%,
wh ich sets forth the operationa l mix of cars, 2-axle trucks, 3-axle trucks , and 4-axle
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trucks to input into CalEEMo d. As Mr. Hageman n notes, thi s approac h "is not
cons istent with recommen dations set forth by SCAQMD , and does not accurately
represent the percentage of trucks that access a high-c ube warehouse on a daily
basis." (Hagemann, p. 6.) To avoid underestimating the number of trucks visiting
warehouse facil ities , SCAQMD recommends a truck fleet mix of 40%. This number is
double that used by the IS/MND, and is a conservative value especially given that the
fut ure tenant of the warehouse is unknown. Based on this recommenda tion, Mr.
Hagemann 's letter sets fort h a fleet mix percentage that the City should have input into
CalEEMod that more accurately represents the number of trips that would likely occu r
dur ing Project operation. As suc h, the IS/ MND uses an inaccurate rate for the fleet mix
percentage that does not adequa tely asses and mitigates the Project's air quality and
GHG impacts. As EIR shou ld be prepared that adequately assesses and mitigates
these impacts.

OR3-21
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c. The IS/MND Incorrectly Input Fleet Mix Percentage into
CalEEMod.
Mr. Hagemann 's letter explains how the IS/ MND input the aforementioned
artificially low fleet mix percentage in the CalEEMod model incorrectly . Instead of
inputting the fleet mix values into the model as fleet mix percentages , the values were
used to adjust the t rip type percentages fo r the Project. This approach is plainly
OR3-22
inconsistent with Appe ndix A of the CalEEMod User's Guide instructions on how to
calculate the trip type . The IS/MND incorrect ly assumed that commercial-work ("C-W")
tri p are made exclusive ly by trucks and commercia l-nonwork ("C-NW") trips are made
exclusively by passenger cars . In fact , both C-W and C-NW trips include trips made by
a mix of veh icle types. Mr. Hagemann notes that "[a]s a result , the Project's operation al
mobile-source em issions are both greatly underestima ted and extreme ly inaccurate. "
(Hagemann, p. 6.) A n EIR should be prepared that inputs the proper data into the
CalEEMod model and accurately analyzes the Project's mobile-source emiss ions and
provides mitigation measures for those impacts .

2.

Substantial Evidence Supports a Fair Argument that the Project Will
Result in Significant Unmitigated Impacts to Human Health from
Diesel Particulate Emissions Associated with Project Construction.

The IS/MND conclusion that the health risk posed to nearby sensitive receptors
from exposure to diesel particulate matter ("DPM") em issions released during Project
const ruction would be less than signif icant fa ils to quantify th is risk and compare it to
appl icable thresholds. The IS/ MND fails to include a health risk assessme nt ("HRA").
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The IS/MND concludes that health risk from const ruction activities would be less
th an signif icant because construction would occur over a period of time shorter than 70
years. However , this conclusion directly contrasts with guidance published by the Office OR 3-24
of Environmental Heal Hazard Assessme nt ("OEHHA"), which recommends that all
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short-term projects lasting at least two months be evaluated for cancer risks to nearby
sensitive receptors. The IS/MND is devoid of this analysis.
Mr. Hagemann prepared a simple screening-level health risk assessment which
demonstrates that construction related DPM emissions from the Project may result in a
potentially sign ificant health risk impact. (Hagemann , pp. 8-9.) Using annual estimates
from the Project's CalEEMod model, Mr. Hagemann used the EPA's recommended
AERSCREEN air dispersion model to generate the maximum reasonable estimates of
single hour downwind DPM concentrations from the Project Site. Mr. Hagemann then
calculated the excess cancer risk for each sensitive receptor location using applicable
HRA methodologies prescribed by OEHHA. (Id., pp . 9-10 .) He found that "(t]he infantile
expost1re for the sensitive receptors exceeds the SCAOMD threshold of 10 in one
million. " (Id., p. 10.) Further , it is likely that this impact would be even greater since the
estimates from the Project 's CalEEMod model were artificially low, as demonstrated
above. Thus , Mr. Hagemann states that "a refined health risk assessment must be
prepared to examine air quality impacts generated by Project construction using sitespecific meteorology and specific equipment usage schedules." (Id .• p. 10.)
Mr. Hagemann's analysis clearly provides substantial evidence supporting a fair
argument that construction emissions from the Project may have significant impacts on
: human health and the environment. Accordingly, the City must prepare an EIR to
analyze these impacts and evaluate potential mitigation measures to address the
impacts .
CONCLUSION
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For the foregoi ng reasons , the IS/MND for the Project should be withdrawn , an
EIR should be prepared and the draft EIR should be circulated for public review and
comment in accordance with CEQA . Thank you for considering our comments.

:~~
·tJl,
Douglas Chermak
Lozeau Drury LLP

