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of the Airport as a solar site is likely to have several potentially significant impacts 
that the MND failed to adequately analyze and mitigate. 17-2 

Based on the year of construction of the existing Site buildings (1972), the 
Phase I Envll:onmental Site Assessment prepared for the Project ("Phase I ESA") 
concludes that asbestos-containing materials ("ACMs") and lead-containing materials 
("LCMs") are likely to be present in the buildings, and Polychlorinated Biphenyls 
("PCBs") are likely to be present in aging transformers and light fixtures at the Project 
site. The MND fails to include a hazardous materials cleanup plan or any mitigation 
measures to address these hazards. The Airport site has also undergone remediation 
for multiple underground fuel storage tanks ("USTs") over the years, including a 
recent 2015 UST removal that is reported in the MND but for which no closure 
documentation was provided. 

The Airport site contains two runways and a few buildings and remaining 
structures. Accordi.ng to the MND, "the remainder of the Site [is] vacant undeveloped 
land."2 The Project Site is surrounded by residential, recreational, and vacation rental 
uses. The nearest home is located just 250 feet southeast of the Project Site. There 
are two vintage trailer hotel rental sites within view of the proposed solar facility. 
The Project site is located just two miles from the entrance to Joshua Tree National 
Park.3 Local residents and business owners are concerned that the Project may 
adversely impact the local economy and the value of their properties. 

Project construction will last approximately six months, and will generate 
significant amounts of fugitive dust and construction emissions that may adversely 
impact the health of local residents and visitors if not properly mitigated. The 
Coalition's air quality experts from Soil, Water, Air Protection Enterprise ("SWAPE") 
reviewed the Air Quality Report prepared for the Project, and performed an 
independent analysis of the Project's construction emissions. SWAPE found that the 
MND drastically underestimated construction emissions emissions of nitrogen oxides 
("NOx") and diesel particulate matter ('DPM"), a toxic air contaminant ("TAC"). 
SW APE concluded that Project emissions will vastly exceed the applicable significance 
thresholds set forth in the Mojave Desert Air Quality Management District 

2 Phase I ESA, p. 8. 
3 MND, p. 20. The project is also 3 miles from the Desert View Conservation Area: 
http://www.soecialdistricts.org/index.aspx?page=145. 
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V. SUBSTANTIAL EVIDENCE SUPPORTS A FAIR ARGUMENT THAT 
THE PROJECT MAY RESULT IN SIGNIFICANT IMPACTS THAT 
REQUIRE THE COUNTY TO PREPARE AN ENVIRONMENTAL 
IMPACT REPORT 

Under CEQA, a lead agency must prepare an EIR whenovol' substantial 
evidence in the whole record before the agency supports a fair argument that a project 
may have a significant effect on the environmen t.Bi The fair argument standard 
creates a "low threshold" favoring environmental i·eview through an EIR, rather than 
through issuance of a negative declaration or notices of exemption from CEQA.82 An 
agency's decision not to require an EIR can be upheld only when there is no credible 
evidence to the contrary.SS Substantial evidence can be provided by technical experts 
or members of the public.84 "If a lead agency is presented with a fair argument that a 
project may have a significant effect on the environment, tho lead agency shall 
prepare an EIR even though it may also be presented with other substantial evidence 
that the project will not have a significant effect."8$ 

As discussed below, there is a fair argumen t, supported by substantial evidence, 
that the Project may result in significant impacts from hazardous materials, on air 
quality and public health, on biological resom'Ces, and from urban decay. The County 
is required to prepare an EIR to evaluate the Project's impacts and propose all 

s1 Pub. Reeou1·coe Code§ 21082.2; CEQA Guidelines§ 15064(f), (h); La.11.rel HPights Improvement Ass'n 
u. Regents of the Uni versity of Califomi.a (1993) 6 Cal. 4th 1112, 1123; No Oil, Inc. v. City of Los Angeles 
(1974) 13 Cal. 3d 68, 75, 82; Stanislaus A1.ui.ubon Society, Inc. v. County of Stanislaus (1995) 33 
Cal.App.4th 144. 150-151; Quail Botanical Gardens Foundation, Inc. u. City of Encinitas (1994) 29 
CalApp.4th 1597, 1601-1602. 
62 Citizens Action to Serve All Students u. Thomley (1990) 222 Ca1App.3d 748, 754. 
s3 Si€rra Club v. County of Sonoma, (1992) 6 Cal.App.4th, 1307, 1318; see also Friends of "B• StreeL u. City 
of Hayward (1980) 106 Ca1App.3d 988, 1002 ['1f there was substantial evidence that the proposed project 
might have a significant environmental impact, evidence to the contrary is not sufficient to support a 
decision to dispense with preparation of an [environmental impact report] and adopt a negative 
declaration, because it could be 'fairly argued' that the project might have a significant environmental 
impact"]. 
M See, e.g., Citizens for Responsible and Open Governmen t u. City of Grand Terrace (2008) 160 
Cal.App.4th 1323, 1340 [substantial evidence regarding noise impact.a included public comments at 
hearings that selected air conditioners are very noisy); see also Architectural Heritage Ass'n u. County of 
Monterey, 122 Cal.App.4th 1095, 1117-1118 [substantial evidence regarding impacts t.o historic resource 
included fact-based testimony of qualified speakers at the public hearing); Ga bric v. City of Rancho 
Palos Verdes (1977) 73 Cal.App.3d 183, 199. 
u CEQA Guidelines§ 15062(0. 
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mitigation measures that are necessary to reduce those impacts to a less-than
significant level. 

A. Substantial Evidence Supports a Fair Argument that the Project 
May Result in Potentially Significant, Unmitigated Impacts from 
Project Disturbance of Hazardous Materials 

The MND states that the Project will not result in significant impacts from 
hazards or hazardous materials, and fails to include any hazardous materials 
mitigation measures.s6 This conclusion is unsupported, and is contradicted by 
evidence contained in both the Phase I ESA and Mr. Hagemann's comments. 

1. Asbestos and Lead Containing Materials 

The Phase I ESA identified potential hazards associated with building 
materials in the existing structures at the Project site based on the date of 
construction (1972), including asbestos and lead. Since these structures will be 
demolished as part of the Project, the Phase I ESA recommended further inspections 
and removal of asbestos· and lead-containing materials "prior to demolition, 
remodeling, and/or renovation activities."87 The Initial Study fails to mention this 
potential asbestos or lead contamination, and fails to propose any mitigation measures 
to incorporate the Phase I ESA's recommendations. 

Mr. Hagemann concludes that the disturbance of asbestos and lead containing 
materials during Project construction would pose potentially significant public health 
and safety risks if not properly mitigated. He explains: 

Asbestos 
The IS is mute on any plans to sample for ACMs. Because of the failure to 
provide fo1· sampling, construction workers and nearby residents may be 
exposed during demolition of the existing Project buildings. Asbestos is made up 
of microscopic fibers that may become airborne when ACMs are disturbed if 
present in these buildings. When these fibers get into the air they may be 
inhaled into the lungs, where they can cause significant health problems, 
including: 

ss MND, pp. 53-56. 
s1 Phase I ESA, pp. 4-5. 
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D. Substantial Evidence Supports a Fair Argument That the Project 
May Result in Significant Impacts From the Environmental 
Consequences of Economic and Social Changes Caused by the 
Project 

CEQA requires that the environmental consequences of economic and social 
changes caused by a project must be considered by the lead agency as part of its 
analysis in a negative declaration or EIR.156 The courts of appeal have h_eld that, 
when there is substantial evidence that a project may result in urban decay, the 
CEQA document must analyze this impact and propose feasible mitigation measures 
and alternatives.157 

Local Joshua Tree residents and business owners have raised concerns that the 
Project may result in deterioration of local structures from lost tourism and the 
likelihood of local residents moving away from the Joshua Tree area to escape the 
increased industrial development around rural Joshua Tree.1ss For example, local 
businessman Buck Buckley, who owns a vacation trailer rental site adjacent to the 
Project site, has expressed concerns that installation of the Project could be a boon to 
the town's economy, which relies largely on out-of-town visitors drawn to Joshua Tree 
National Park. However, Buckley explained to the local Desert Sun newspaper that 
his guests come to see "unspoiled, unchanged, open space, which they don't have in 
large cities, and don't even have in Yucca Valley right across the way."159 Those 
guests, Buckley said, would be disappointed by the sight of a solar power plant. 160 

Local Joshua Tree resident David Fick, who has lived in the town for 28 years 
and can see Roy Williams Airport from his living-room window, similarly reported to 
the Desert Sun that he has already experienced "a litany of grievances" with the 
nearby Cascade solar project, a 24-megawatt plant that SunEdison brought online in 

iss 14 CCR 15064(e); see American Canyon Commr.mity United for Responsible Growth u. City of 
American Canyon (2006) 145 Cal. App. 4th 1062, 1081~ 1083 (city must consider physical deterioration 
of commercial ru·eas, e.g., urban decay, even outside of jui·isdiction of Lead Agency that could occur from 
project). 
157 Bakersf~ld Citizen.s for Local Control, 124 CalApp.4th 1184; Citizens Association for Sensible 
Development of Bishop Area u. County of Inyo (1985) 172 Cal. App. 3d 151, 169-171. 
158 See Exhibit C, available at htto://www.desertsun.com/story/news/2015/0l/01/joshua·tree-nextera
airoort·solar/21166567/. 
159 Id. 
1ao Id. 
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by the Project.188 The County did not do that. Instead, the County argues that the 
Project does not have significant cumulative air quality impacts of any kind simply 
because it is a solar project r ather than a refinery or other fossil fuel burning energy 
project. In order to reach this conclusion, the County would have to assume that the 

Page 41of60 

hypothetical "baseline" from which its cumulative impacts are assessed is that of an 17-34 
existing fossil fuel-burning facility, which, if taken offline, would reduce regional Cont. 
emissions of each pollutant emit ted by the Project to levels that are below applicable 
thresholds, or which cause the air basin to reach attainment for a pollutant for which 
it was out of attainment at the time the Project was proposed. CEQA does not allow 
an agency to rely on such a hypothetical, or imaginary, baseline.189 

Furthermore, while CEQA allows agencies to use "offsets" as offsite mitigation 
measures, including to mitigate a project's significant GHG emissions, mo the purpose 
of such "offsets" is to mitigate a project's significant direct impacts, not to assess 
whether those impacts are significant in the first place. Indeed, the courts have 
disallowed this approach.191 Rather, the determination of whether a project's 
individual or cumulative impacts are significant may only be made by assessing the 
direct physical change in the environment caused by the project, no matter what kind 
of project it is.192 CEQA does not distinguish between projects which have a 
"beneficial" effect in the environment or an "adverse" effect.193 Instead, the fai1· 

iss 14 CCR§§ 15130(a), 15355; See Practice Under the California Environmental Quality Act, Kostka 
and Zischke (March 2-15 Update),§ 13.39 (An agency may "conclude that the cumulative impact is 
significant even though the project-specific impact is not where ... a new project will emit a relatively 
small quantity of an air pollutant. but overall emissions of that pollutant in the a rea have created a 
significant air quality problem in the area."). 
is9 CBE u, SCAQMD, 48 Cal.4th at 319. 
190 14 CCR §15126.4(c)(3). 
i91 Lotus, 223 Cal.App.4th at 650 (Court found that because EIR had "compress[ed] the analysis of 
impacts and mitigation m easur es into a single issue, the EIR disregard[ed] the requirements of 
CEQA ... Absent a determination regarding the significance of the impacts ... it is impossible to 
determine whether mitigation measures are required or to evaluate whether other more effective 
measures than those proposed should be considered."). 
J92 14 CCR§ 15064(d); 15064.4(b) (in determining t he significance of GHG emissions, the agency mus t 
address whether the project increases GHG emissions as compared to the existing environment). 
t93 California Farm Bureau Federation u. Califoniia Wildlife Conservation Bd. (2006) 143 Cal.App.4th 
173, 196 ("it cannot be assumed that activities intended to protect or preserve the environment are 
immune from environmental r eview. There may be environmental costs to an environmentally 
beneficial project, which must be considered and assessed. The State Agencies have not adequately 
shown there is "no possibility" this project, considered as a whole (Guidelines. § 15378, subd. (a)). may 
cause significant environmental impacts."), citing Davidon Homes, 54 Cal.App .4th at p. 119, 62 
Cal.Rptr.2d 612; Dunn- Edwards Corp. u. Bay Area Air Quality Management Dist. (1992) 9 Cal.App.4th 
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