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O5-1 Comment noted.  
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O5-2 This comment is introductory and a summary of 
more detailed comments that occur later in the 
comment letter. As such, this comment is noted and 
detailed responses to the issues mentioned in this 
comment are provided below in Responses to 
Comments O5-26 through O5-30 as well as common 
themes comment ALT1 and responses to comments 
O5- 36 through O5-38. 

O5-3 This comment is introductory and a summary of more 
detailed comments that occur later in the comment 
letter. As such, this comment is noted and detailed 
responses to the issues mentioned in this comment are 
provided below in Responses to Comments O5-55. 
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O5-4 This comment is introductory and a summary of more 
detailed comments that occur later in the comment 
letter. As such, this comment is noted and detailed 
responses to the issues mentioned in this comment are 
provided below in Responses to Comments O5-48. 

O5-5 This comment is introductory and a summary of more 
detailed comments that occur later in the comment 
letter. As such, this comment is noted and detailed 
responses to the issues mentioned in this comment are 
provided in Responses to Comments O3-6, O3-7, O5-
151 and Common Response BIO1. 
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O5-6 The County disagrees that recirculation of the DEIR is 
required because none of the new information added 
to the EIR is “significant.” The fact that commenter 
proposed alternative methods of analyzing the 
significance of an impact does not make it significant 
new information that would trigger a recirculation. 
The County is entitled to rely on its experts and other 
sources of substantial evidence to draw conclusions 
about the significance of environmental impacts even 
if commenter and commenter's experts disagree with 
those conclusions.  

 CEQA requires an EIR to be recirculated when the 
addition of new information deprives the public of a 
meaningful opportunity to comment on substantial 
adverse project impacts or feasible mitigation measures 
or alternatives that are not adopted. (Laurel Heights 
Improvement Ass’n v Regents of Univ. of Cal. (1993) 6 
C4th 1112; CEQA Guidelines, Section15088.5(a). The 
critical issue in determining whether recirculation is 
required is whether any new information added to the 
EIR is “significant.” If added information is significant, 
recirculation is required under Public Resources Code 
section 21092.1. The purpose of recirculation is to give 
the public and other agencies an opportunity to evaluate 
the new data and the validity of conclusions drawn 
from it. (Silverado Modjeska Recreation & Park Dist. v 
County of Orange (2011) 197 Cal.App.4th 282, 305; 
Save Our Peninsula Comm. v Monterey County Bd. of 
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Supervisors (2001) 87 Cal.App.4th 99, 131; Sutter 
Sensible Planning, Inc. v Board of Supervisors (1981) 
122 Cal.App.3d 813, 822.) 

 In Laurel Heights Improvement Ass’n v Regents of 
Univ. of Cal. (1993) 6 Cal.4th 1112, 1130 (Laurel 
Heights II), the court gave four examples of situations 
in which recirculation is required: 

 When the new information shows a new, 
substantial environmental impact resulting either 
from the project or from a mitigation measure; 

 When the new information shows a substantial 
increase in the severity of an environmental 
impact, except that recirculation would not be 
required if mitigation that reduces the impact to 
insignificance is adopted; 

 When the new information shows a feasible 
alternative or mitigation measure, considerably 
different from those considered in the EIR, that 
clearly would lessen the significant environmental 
impacts of a project and the project proponent 
declines to adopt it; and 

 When the draft EIR was “so fundamentally and 
basically inadequate and conclusory in nature” 
that public comment on the draft EIR was 
essentially meaningless. 
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 After Laurel Heights II, these examples were 
incorporated into the CEQA Guidelines. (CEQA 
Guidelines Section15088.5(a).)  

 Any new information that has been added to the EIR 
since circulation of the DEIR serves simply to clarify 
or amplify information already found in the DEIR, and 
does not raise important new issues about significant 
effects on the environment. The ultimate conclusion 
about the project’s significant impacts do not change 
in light of any new information added to the EIR. 
Therefore, any new information in the EIR is 
insignificant for purposes of CEQA, particularly as set 
forth in Section 15088.5(b) of the CEQA Guidelines.  

 Detailed responses to the letter provided by Matt 
Hagemann and Jessie Jaeger (Exhibit A of the 
comment letter) and the letter provided by Renee 
Owens (Exhibit B of the comment letter) are included 
separately as requested by the commenter (comment 
responses O5-93 through O5-128 address Exhibit A 
and comment responses O5-131 through O5-173 
address Exhibit B). 

O5-7 Comment noted. This comment does not address the 
adequacy of the DEIR, therefore no further response 
is required. 

O5-8 Comment noted. The County has prepared the DEIR 
pursuant to the applicable requirements under 
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CEQA. This comment does not address the 
adequacy of the DEIR, therefore no further response 
is required. The County notes that CEQA has 
several policies. Among the policies the commenter 
fails to note are the following: 

 “Ensure the long-term protection of the environment, 
consistent with the provision of a decent home and 
suitable living environment for every Californian, 
shall be the guiding criterion in public decisions” Pub. 
Res. Code 21001(d); emphasis added. The Proposed 
Project creates a source of renewable energy to help 
power homes and create a suitable living environment 
for Californians. 

 “If economic, social, or other conditions make it 
infeasible to mitigate one or more significant effects 
on the environment of a project, the project may 
nonetheless be carried out or approved at the 
discretion of a public agency if the project is 
otherwise permissible under applicable laws and 
regulations.” Pub. Res. Code 21002(c); emphasis 
added. The administrative record supports and will 
support the County decision-makers final findings 
with regards to the feasibility of mitigation at the 
time they are made with the decision-makers having 
fully and independently considered all the evidence. 

 “To provide more meaningful public disclosure, 
reduce the time and cost required to prepare an 
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environmental impact report, and focus on potentially 
significant effects on the environment of a Proposed 
Project, lead agencies shall, in accordance with 
Section 21000, focus the discussion in the 
environmental impact report on those potential effects 
on the environment of a proposed project which the 
lead agency has determined are or may be significant. 
Lead agencies may limit discussion on other effects to 
a brief explanation as to why those effects are not 
potentially significant.” Pub. Res. Code 21002.1(e); 
emphasis added. 

 “The legislature further finds and declares that it is the 
policy of the state that:…(f) All persons and public 
agencies involved in the environmental review process 
be responsible for carrying out the process in the most 
efficient, expeditious manner in order to conserve the 
available financial, governmental, physical, and social 
resources with the objective that those resources may 
be better applied toward mitigation of actual 
significant effects on the environment.” Pub. Res. 
Code 21003(f). 

 “In addition to the policies declared by the Legislature 
concerning environmental protection and 
administration of CEQA in Sections 21000, 21001, 
21002, and 21002.1 of the Public Resources Code, the 
courts of this state have declared the following 
policies to be implicit in CEQA: 
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 ‘(g) The purpose of CEQA is not to generate paper, 
but to compel government at all levels to make 
decisions with environmental consequences in 
mind.’ (Bozung v. LAFCO (1975) 13 Cal. 3d 263.; 
emphasis added) 

 (i) CEQA does not required technical perfection in an 
EIR, but rather adequacy, completeness, and a good-
faith effort at full disclosure. A court does not pass 
upon the correctness of an EIR’s environmental 
conclusions, but only determines if the EIR is 
sufficient as an informational document. (Kings 
County Farm Bureau v. City of Hanford (1990) 221 
Cal. App. 3d 692; emphasis added)  

 “(j) CEQA requires that decisions be informed and 
balanced. It must not be subverted into an instrument 
for the oppression and delay of social, economic, or 
recreational development or advancement. (Laurel 
Heights Improvement Assoc. v. Regents of U.S. 
(1993) 6 Cal. 4th 1112 and Citizens of Goleta Valley v. 
Board of Supervisors (1990) 52 Cal. 3d 553)” See 
CEQA Guidelines section 15003 ((g), (i) and (j); 
emphasis added). 

 Here, the County has provided a good faith effort to 
analyze the environmental impacts of the project using 
methodologies approved by the project and with the 
assistance of experts in environmental analysis. The 
County is not required to generate paper to perform 
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additional analysis the commenter considers 
technically perfect, that uses different methodologies 
of analysis, and different thresholds of significance 
would subvert CEQA into an instrument of oppression 
and delay of social and economic advancement by 
further delaying this project’s contribution to 
construction jobs within the County and to helping the 
state meet and exceed its renewable portfolio standard 
targets through the creation of clean, solar energy. 
Here, the County has properly weighed comments 
from all sources and either made appropriate 
clarifications in the EIR or explained in good faith 
why it disagrees with the comment.  

O5-9 This comment states that the DEIR does not include 
“an accurate, complete and stable Project 
description” yet does not provide specific details 
regarding the commenter’s issue with the project 
description in this specific comment. CEQA 
Guidelines section 15124 identifies the required 
elements of a project description. It provides that 
“the description of the project shall contain the 
following information but should not supply 
extensive detail beyond that needed for evaluation 
and review of the environmental impact:” (a) The 
precise location and boundaries of the Proposed 
Project shown on a detailed map, preferably 
topographic and also including a regional map; (b) a 
statement of objectives sought by the Proposed 
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Project; (c) a general description of the project's 
technical, economic, and environmental 
characteristics; (d) a statement briefly describing the 
intended uses of the EIR including, a list of agencies 
expected to use the EIR in decision-making, a list of 
permits and other approvals required to implement 
the project and a list of related environmental 
review and consultation requirements required by 
federal, state, or local laws, regulations, or policies’.  

 The DEIR’s project description includes each of these 
required elements. The Project location and 
boundaries are depicted on Figures 1-1 and 1-2; a 
statement of project objectives is included on pages 1-
1 to 1-2; the project’s technical, economic, and 
environmental characteristics are described on pages 
1-2 through 1-20; and the intended use of the EIR and 
further permits and approvals required to implement 
the Project are set forth on pages 1-20 through 1-21. 

O5-10 Discussion of the Open Space preserve is found in 
Chapter 1, Project Description, and Section 2.2, 
Biological Resources, of the DEIR. The comment is 
correct in its description of how the Open Space 
preserve is described in various sections of the EIR. It 
should be noted that the size of the preserve is 
consistently stated throughout each identified section 
of the DEIR (Chapter 1, Project Description, Section 
2.2, Biological Resources, and Appendix 2.2-1) as 
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approximately 184 acres. The specifically identified 
approximately 180.4 acres of native habitats required 
to mitigate for Project impacts to 99.9 acres of special-
status upland vegetation and approximately 3.1 acres 
of disturbed land that is not required for mitigation of 
Project impacts to special-status species totals 
approximately 183.5 acres for the entire open space 
preserve (which can be rounded to approximately 184 
acres). The provision of the approximately 184-acre 
preserve for wildlife movement is not mutually 
exclusive from utilizing the preserve to also mitigate 
for impacts to special-status species for the simple 
reason that wildlife can move across both native 
habitat and disturbed land, whereas the portion of the 
184 acre preserve that qualifies as mitigation for 
special status vegetation is more limited. Classifying 
the subportions of the approximately 184 acre preserve 
into types of land does not mean the project 
description is unstable. A careful reading of the EIR 
shows the preserve has been described as an 
approximately 184 acre preserve and remains 
described as approximately 184 acre preserve 
throughout the document.  

O5-11 Please see response to comment O3-15. The use of 
the Open Space preserve to mitigate for impacts to 
special-status plant species is discussed in Section 
2.2, Biological Resources, of the DEIR. 
Specifically, on page 2.2-90, the DEIR states that 
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significant long-term direct impacts to Jacumba 
milk-vetch, pygmy lotus, Mountain Springs bush 
lupine, Parry’s tetracoccus, southern jewelflower, 
Tecate tarplant, sticky geraea, slender-leaved 
ipomopsis, desert beauty, pink fairy-duster, Parish’s 
desert-thorn, and Fremont barberry would be 
reduced to less than significant through 
implementation of the Open Space preserve as 
required by mitigation measure M-BI-4.  

O5-12 The commenter is incorrect in the citation of 
mitigation measure M-BI-1, as identified in Section 
2.2 of the DEIR, as all requirements outlined in the 
mitigation measure apply to the construction phase 
only. No such statement exists within mitigation 
measure M-BI-1.  

 The quoted statement appears to be sourced from 
mitigation measure M-BI-15. The commenter is correct 
in stating that the Project Description states that the 
Jacumba Solar Facility will be unmanned and 
monitored remotely (page 1-12 of the DEIR). 
Commenter fails to quote the very next sentences 
stating “Appropriate levels of security lighting would 
be installed at the Project entrance. The site would be 
secured 24 hours per day by remote security services 
with motion-detection cameras.” The EIR project 
description is not inadequate as an informational 
document because a reasonable person can understand 
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that an unmanned facility that is remotely monitored is 
referring to the fact that there are not full-time security 
personnel at the site. Solar projects that are much larger 
than this 20 MW facility often have full-time security 
staff, instead of remote monitoring so it informs the 
public decision-making process to tell the public the 
method used to monitor this particular project. It is 
clear that the reference to the site as unmanned and 
remotely monitored is with regards to security. The EIR 
does not say it is unmanned and remotely monitored for 
biological monitoring and then impose a contradictory 
on-site biological monitoring mitigation requirement.  

 The commenter claims that the fact that operational 
workers will be on site from time to time is not 
disclosed and impacts of such vehicle trips and worker 
use of the site is not analyzed in the EIR. However, 
the DEIR project description accurately describes that 
periodic operation and maintenance staff would visit 
the Electrical Substation and Energy Storage Facility 
and the Solar Field would be visited on an as-needed 
basis in addition to the biannual panel washing (page 
1-13 of the DEIR). Operational staff conducting the 
periodic and as-needed visits to the project site during 
operations can also fulfill the required quarterly 
reports outlined in mitigation measure M-BI-15. 
Furthermore DEIR page 3.1.1-19 discusses the 
marginal impacts to air quality from emissions 
associated with inspection vehicles, personnel 
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transport vehicles, panel washing equipment, and 
service trucks during operation and maintenance of the 
solar project. Finally, by way of example, the DEIR’s 
traffic analysis states that a conservative 20 ADT were 
included during the operational phase to account for 
workers traveling to the site.  

O5-13 Please refer to Response to Comment O5-12. 

O5-14 The comment states that every phase of the Jacumba 
Project must be assessed with the same level of specific 
details and accuses the County of deferring the analysis 
to the creation of a Decommissioning Plan created post-
Project Approval. The DEIR accurately identified 
decommissioning as a mitigation measure (M-AE-3) 
for aesthetic impacts. The law is contrary to 
commenter’s statement because CEQA makes it clear 
that secondary impacts from implementing mitigation 
measures are not required to be analyzed in the same 
level of detail as the project. CEQA Guidelines 
15126.4(a)(1)(D) states, “[i]f a mitigation measure 
would cause one or more significant effects in addition 
to those that would be caused by the project as 
proposed, the effects of the mitigation measure shall be 
discussed, but in less detail than the significant effects 
of the project as proposed.” (emphasis added). Indirect 
effects are changes to the physical environment that 
occur later in time or farther removed in distance than 
direct effects. 14 Cal Code Regs Section15358(a)(2)  
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 Accordingly, because project decommissioning is a 
mitigation measure that will not be implemented until 
decades from project approval, there is limited 
analysis regarding its indirect, secondary impacts that 
can be foreseen. Nevertheless, in response to this 
comment and in a good faith effort to provide an 
adequate analysis that further clarifies the impacts 
from the decommissioning mitigation measure, the 
FEIR includes additional information about impacts 
related to decommissioning (including air quality 
impacts related to soil disturbance activities) and 
mitigation measures have been amended to address 
any potentially significant indirect, secondary impacts.  

 The revised Section 2.1 Aesthetics, which is further 
supported by technical memorandums for air quality and 
GHG, biological resources, cultural resources, hazards 
(fire), noise, and paleontological resources addresses the 
secondary environmental impacts associated with 
decommissioning. The DEIR does include a description 
of the anticipated water demand for decommissioning, 
Section 1 Project Description, and includes evaluation of 
the effects of drawing that water supply in sections 3.1.4 
Hydrology and Water Quality and 3.1.8 Utilities and 
Service Systems. Because decommissioning would not 
increase the disturbance footprint and would generally 
involve reduced activity compared to construction, the 
secondary impacts would not include a new significant 
impact or a substantial increase in the severity of an 
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impact identified in the EIR for construction. The 
supplemental, clarifying analyses provided in attached 
memorandums [Appendices 9.1-1 through 9.1-7] do not 
identify any new significant impacts or mitigation 
measures. For clarity, the mitigation measures identified 
for construction activities throughout the DEIR have 
been revised to include decommissioning activities. 

 With regards to commenter’s claim that the 
decommissioning plan is improper deferred mitigation, 
the County disagrees. The details of decommissioning 
are necessarily deferred until closer to the time of project 
construction when the exact design or the project and 
types of materials that will be used are known. This 
information aids the County in approving a 
Decommissioning Plan that maximizes recycling of 
those materials. Nevertheless, the Mitigation Measure 
M-AE-3 contains proper performance standards that 
assure the future Decommissioning Plan will be effective 
in reducing significant visual impacts of the project to 
below a level of significance because it requires any such 
plan to remove all above-grade structures and non-
shared transmission facilities from the site, recontour the 
site, hydroseed the site with vegetative cover, and meet 
the Regional Water Quality Control Board’s 
requirements for stabilizing the site from a hydrology 
and water quality standpoint. This satisfies CEQA’s 
requirements for proper deferred mitigation.  
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O5-15 Please refer to Response to Comment O5-14. 
Decommissioning would involve the removal of 
facilities on the approximately 108–acre project site 
that would at that time be a developed solar facility. 
The removal of the facility would not increase the 
acreage of the footprint or result in impacts that are 
additional or more severe than those already discussed 
in the DEIR for construction activities.  

O5-16 The existing setting for the purposes of the DEIR is 
established in Section 1.4 and specifically for 
biological resources is discussed in Section 2.2, 
Biological Resources. These sections include a 
thorough description of the existing conditions, 
including vegetation communities, water resources, 
plants, wildlife, wildlife movement, soils, and 
topographic setting information.  
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O5-17 Please see response to comments F1-3. The County 
disagrees that the DEIR fails to provide sufficient 
background on use of the site by golden eagles. The 
DEIR states that there is no nesting habitat on site and 
acknowledges that the Project site is likely used for 
foraging for golden eagles. It also summarizes golden 
eagle observations in the vicinity of the Project site. 
M-BI-4 conserves 180.4 acres of native habitat 
suitable for raptor foraging. 

O5-18 The existing setting for biological resources is 
discussed in Section 2.2, Biological Resources, of 
the DEIR. Appendix G to the Biological Resources 
Report concludes that neither species (tricolored 
blackbirds and Southern Grasshopper Mouse) is 
likely to be present.  

O5-19 The County disagrees that the surveys completed for 
this project were inadequate. Winter and breeding 
season foraging surveys were conducted on site as 
discussed in RTC O3-16 and surveys completed by 
WRI have been acknowledged by the USFWS as 
being valuable (Heather Beeler, USFWS pers com 
2015). That data is relevant with regard to the 
locations of nests in the vicinity. The DEIR analyzes 
potential effects to golden eagle in accordance with 
the County’s EIR Format and General Content 
Requirements for Biological Resources, dated 
September 26, 2006, including describing the 
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guideline for determining significance pursuant to the 
Guidelines for Determining Significance, Guideline 
4.1 (E) (County of San Diego 2010a), which states 
“any alteration of habitat within 4,000 feet of an 
active golden eagle nest could only be considered 
less than significant if a biologically-based 
determination can be made that the project would not 
have a substantially adverse effect on the long-term 
survival of the identified pair of golden eagles”. As 
stated in the DEIR, there are no active golden eagle 
nests within 4,000 feet of the Proposed Project; 
therefore, the Proposed Project does not meet 
significance threshold for this guideline. However, 
impacts to functional foraging habitat for raptors, 
including foraging habitat for golden eagle, were 
quantified, is considered a potentially significant 
impact from the Proposed Project, and is mitigated 
through habitat preservation. Suitable habitat for the 
golden eagle is outlined on page 2.2-20 of the DEIR. 
These habitat types and their existing acreages on the 
Proposed Project site (i.e., vegetation communities) 
are included on Table 2.2-7, Summary of Impacts, 
Mitigation, and Open Space for Vegetation 
Communities and Jurisdictional Areas of the DEIR. 
Both of the species mentioned in this comment – 
tricolored blackbird and southern grasshopper mouse 
– are reported in Appendix G of the Biological 
Resources Report (BRR). A complete review of the 
CNDDB, FWS data, and other data sources was 
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compiled as discussed in Section 2.2.3.2 of the DEIR 
and BRR. Further, all species directed by the County 
to be address, were addressed. It should be noted that 
the “sensitive” category for tricolored blackbird is 
“Colony” (Appendix G of the BRR) and that colonies 
are not expected to occur due to unsuitable breeding 
habitat, thus no additional analysis is required by the 
County. Similarly, grasshopper mouse was identified 
as having a low potential to occur based on 
geography and vegetation communities. They 
typically occur in rougher terrain, and all of the 
CNNDB data points within 10 miles were collected 
over 20 years ago. This is a species that the County 
does not require focused trapping for. Please see 
response to comments O3-8. Detailed responses to 
Ms. Renee Owen’s comment letter are provided in 
Responses to Comments O5-131 through O5-174. 
See also responses to comments O3-8 through O3-12 
concerning the adequacy of QCB surveys. 

O5-20 Please see response to comment O3-15. The Desert 
Beauty is discussed as potential species in section 2.2 
(pp. 2.2-11 and 2.1-12) of the DEIR. The Mt Laguna 
aster is not identified as expected to occur due to 
unsuitable vegetation as provided in Appendix D 
(page D-15) of Appendix 2.2-1 Biological Resources 
Report of the EIR. 
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O5-21 Please see response to comments O5-16 and O5-18. 

O5-22 Discussion of the existing water resources within and 
surrounding the Project site is found in Section 2.2, 
Biological Resources, and Section 3.1.4, Hydrology 
and Water Quality, of the DEIR. The Project site’s 
aquatic resources are characterized in the DEIR and 
are described as potentially jurisdictional. The DEIR 
analyzes impacts to these resources. The status of 
aquatic resources as waters of the U.S./state is a legal 
determination, not biological one. CEQA does not 
require that the legal status of waters be resolved prior 
to the circulation of the DEIR or certification of the 
FEIR. Specifically, the following language is included 
on page 2.2-32 describing the waters on site: “these 
non-wetland waters were determined to be under the 
potential combined jurisdiction of the U.S. Army Corps 
of Engineers (ACOE), Regional Water Quality Control 
Board (RWQCB), and CDFW.”  

 Further, mitigation measure M-BI-14 requires the 
project to comply with state and federal regulations for 
impacts to waters of the U.S. and state, including 
obtaining agency permits per Sections 401 and 404 of 
the Clean Water Act and Section 1602 of California 
Fish and Game Code. 

O5-23 See response to comment O5-22. The legal status of 
the site’s aquatic resources affects whether permits 
from regulatory agencies are required, not whether 
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the Project is permissible under applicable laws. 
Additionally, Section 3.1.4 of the DEIR discusses 
the potential for runoff resulting from the Project 
site to affect the Salton Sea. Specifically, page 
3.1.4-21 states: 

 Conceptually, the Proposed Project site is 
hydrologically connected to the Salton Sea because it 
is within its watershed. However, due to the arid 
climate and the site’s distance away from the Salton 
Sea (over 40 miles away), stormwater runoff from the 
Project site is unlikely to reach these features before 
infiltrating into the ground or evaporating. 

 Additionally, as stated in Section 2.2 of the DEIR on 
page 2.2-60, the Project site does not contain any 
wetlands under the jurisdiction of ACOE, RWQCB, 
CDFW, or County. 

O5-24 Comment noted. See response to comment O5-22. The 
County is aware of the applicable regulations of the 
Clean Water Act that may affect permitting of the 
Proposed Project. As specified in mitigation measure 
MM-BI-14, the project is required to comply with state 
and federal regulations for impacts to waters of the U.S. 
and state, including obtaining agency permits per 
Sections 401 and 404 of the Clean Water Act and 
Section 1602 of California Fish and Game Code. 
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O5-25 See response to comments O5-22 through O5-24. 
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O5-26 This comment states the project objectives are 
“artificially narrow” and as a result preclude 
consideration of a reasonable range of alternatives 
and eliminate alternatives other than the Proposed 
Project. However, the project’s objectives are not 
“artificially narrow” such that they preclude informed 
decision making or consideration of a reasonable 
range of project alternatives as required by CEQA. 
(CEQA Guidelines, Section 15126.6(a).) To the 
contrary and consistent with the requirements of 
CEQA, detailed project objectives describe the 
underlying purpose of the project and aid the lead 
agency in developing a reasonable range of 
alternatives to evaluate in the EIR and thus provide 
more exact information to the decision-makers and 
public. (CEQA Guidelines, Section 15124(b); 
Habitat & Watershed Caretakers v City of Santa 
Cruz (2013) 213 Cal.App. 4th 1277, 1300 [project 
objectives must “illuminate” the underlying purpose 
of a project rather than just describe the nature of a 
project.]; see also In re Bay-Delta et al. (2008) 43 
Cal. 4th 1143, 1166 [“Although a lead agency may 
not give a project’s purpose an artificially narrow 
definition, a lead agency may structure its EIR 
alternative analysis around a reasonable definition of 
underlying purpose and need not study alternatives 
that cannot achieve that basic goal.”]) 

 



RESPONSE TO COMMENTS 

April 2016 8477 

Jacumba Solar Energy Project EIR RTC O5-26 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 The comment also states that the DEIR improperly 
rejects the environmentally superior alternative. This 
is not true. Section 4.7 of the EIR discusses the 
environmentally superior alternative and on Page 4-
18, the EIR states that Alternative 1 (the Reduced 15 
MW Project Alternative) would not meet Objective 1. 
The EIR does not, however, reject Alternative 1. The 
decision makers at the County will ultimately make a 
decision about whether or not to reject Alternative 1; 
the EIR merely identifies Alternative 1 as the 
environmentally superior alternative as required by 
Section 15126.6(e)(2) of the CEQA Guidelines. Please 
also see Common Response ALT1. As described in 
Common Response ALT1, Alternative 1 (the Reduced 
15 MW Alternative) would also not meet Underlying 
Fundamental Project Objectives 1 and 2. 

O5-27 This comment states that Objective 1, to develop 
approximately 20 MW of renewable energy, precludes 
meaningful consideration of the alternatives analyzed. 
The County disagrees with this statement. Consistent 
with CEQA Guidelines section 15126.6(a), the 
alternatives studied in the DEIR, including Alternative 
1, (i) meet most of the basic project objectives, (ii) are 
potentially feasible and (iii) avoid or substantially 
lessen the proposed project’s significant 
environmental effects. (Pub Res C Section21002; 
CEQA Guidelines, Section15126.6(a)–(b). The 
purposes of evaluating such alternatives is to foster 
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informed decision making and public participation. 
The DEIR serves this purpose while satisfying the 
CEQA’s substantive requirements for consideration of 
alternatives. For example, Alternative 1 illustrates to 
decision makers and the public the relative 
environmental impacts of a project with a reduced 
footprint that undergrounds the gen-tie line. As the 
comment points out, Alternative 1 does not meet every 
project objective, but that is not required by CEQA. 
CEQA only requires that alternatives meet most of the 
project’s basic objectives. (CEQA Guidelines, Section 
15126.6(a); Mira Mar Mobile Community v. City of 
Oceanside (2004) 119 CA4th 477; California Native 
Plant Soc’y v City of Santa Cruz (2009) 177 CA4th 
957, 991 [no requirement that the alternatives included 
in an EIR’s analysis satisfy every key objective of the 
project].) Similarly, CEQA does not require that each 
alternative in an EIR must be feasible; it only requires 
that alternatives be “potentially feasible.” (City of 
Long Beach v. Los Angeles Unified Sch. Dist. (2009) 
176 CA4th 889, 920.) As noted in Response to 
Comment O5-26, the decision maker ultimately 
decides whether an alternative is feasible or not. Based 
on the foregoing, Alternative 1 is properly included as 
a project alternative even if there is substantial 
evidence in the record that it does not meet the project 
objective developing a 20 MW solar facility.  
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 The County notes that commenter does not 
consistently refer to Objective 1 as being 
“approximately 20 MW.” In some places the comment 
properly states that the objective is to develop 
“approximately 20 MW,” but in other places the 
comment selectively quotes the objective as saying it 
is to “develop 20 MW.” That is not an accurate 
description of the objective because the objective 
would allow alternatives with more or less than 20 
MW so long as there is substantial evidence that the 
alternative MW is “approximately 20 MW.” As stated, 
the County’s final decision-maker, which may be the 
Planning Commission or the Board of Supervisors, 
will decide if the 15 MW alternative is approximately 
20 MW and the commenter has the opportunity to 
participate in public hearings to provide its opinion on 
what “approximately 20 MW” means.  

O5-28 See Response to Comment O5-26 and O5-27.  

O5-29 This comment states that Alternative 1 is the 
environmental superior alternative and must be 
selected as the project. The County agrees that 
Alternative 1 is the environmentally superior project, 
but does not agree that it must be selected as the 
project. See Response to Comment O5-27. The 
decision maker will ultimately determine whether 
Alternative 1 is feasible, meaning “capable of being 
accomplished in a successful manner within a 



RESPONSE TO COMMENTS 

April 2016 8477 

Jacumba Solar Energy Project EIR RTC O5-29 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

reasonable period of time, taking into account 
economic, environmental, social, technological, and 
legal factors.” (Pub. Res. Code Section21061.1; 14 
CEQA Guidelines, Section15364.) It may determine 
that a 15 MW project is infeasible because, for 
example, it does not further the RPS goal and goals 
associated with reducing greenhouse gas emissions as 
set forth in AB 32 to the same extent as the Proposed 
Project. It may decide that a 15 MW project is not 
close enough to 20 MW to meet a fundamental project 
objective that the project be “approximately 20 MW.” 
Please also see common response ALT-1. 
Accordingly, there is substantial evidence in the 
record to support an infeasibility finding should the 
County’s decision-maker make such a finding. The 
commenter has the opportunity to participate in public 
hearings to provide its opinion on what it believes 
makes the alternative feasible.  

O5-30 This comment says “rejecting” Alternative 1 is 
unlawful and similar to the facts presented in 
Preservation Action Council v. City of San Jose. The 
City in the Preservation Action Council case rejected a 
reduced floor format that would have reduced impacts 
to a historic building because the applicant said a 
reduced footprint would put it at a “competitive 
disadvantage.” The court found fault with that 
conclusion because it did not believe that the 
applicant’s market concerns was substantial evidence 
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of infeasibility. The County acknowledges that any 
findings it makes with regard to Alternative 1 must be 
supported by substantial evidence, but rejects the 
comparison to the facts in Preservation Action 
Council because the County’s concern with producing 
5 MW less than the 20 MW project is not based on the 
applicant’s market concerns. Objective 1 references 
important public goals, such as production of 
renewable energy during peak period times to 
indirectly reduce the need to emit greenhouse gases 
caused by the generation of similar quantities of 
electricity from either existing or non-renewable 
sources to meeting existing and future electricity 
demands. Whether or not a project closer to 20 MW 
meets the applicant’s market concerns is not a factor in 
the County’s determination of Alternative 1’s 
feasibility. To the extent the decision-makers in the 
City of San Jose improperly supported its infeasibility 
finding with the applicant’s private market concerns, 
those are not the facts in this CEQA analysis. Please 
also refer to common response ALT-1 and Response 
to Comment O5-27 thru O5-29. 

O5-31 See Responses to Comments O5-30 

O5-32 The fact that Alternative 1 achieves some project 
objectives, and impedes to some degree the 
attainment of other project objectives is grounds 
under CEQA Guidelines 15126.6(c) for the County 
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to analyze Alternative 1 as one of its project 
alternatives in the EIR, but the ultimate 
determination regarding whether Alternative 1 is 
feasible rests with the County decision-makers. 
Failure to meet a fundamental project objective is 
still grounds for the County to find that Alternative 
1 is infeasible because it falls in the category of 
“social and other considerations” for infeasibility. 
The California Supreme Court held in In re Bay-
Delta Programmatic Environmental Impact Report 
Coordinated Proceedings, 43 Cal.4th 1143, 1165 
that “an EIR need not study in detail an alternative 
that is infeasible or that the lead agency has 
reasonably determined cannot achieve the project’s 
underlying fundamental purpose.” As explained by 
one court, “CEQA does not restrict an agency’s 
discretion to identify and pursue a particular project 
designed to meet a particular set of objectives. 
CEQA simply requires the agency to thereafter 
prepare and certify a legally adequate EIR that 
provides the agency and the public alike with 
detailed information regarding the proposed 
project’s significant environmental impacts, as well 
as reasonable alternatives that would ‘feasibly attain 
most of the basic project objectives but would avoid 
or substantially lessen [those impacts] (Guidelines 
15126.6(a).) As this language demonstrates, CEQA 
clearly recognizes that the agency will look to the 
proposed project’s particular objectives when 
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developing its range of project alternatives 
(Guidelines 15124(b), 15126.6).” (California Oak 
Foundation v. the Regents of the University of 
California (2010) 188 Cal. App. 4th 227, 276-277.) 
The Court held in favor of the County finding: 

 ‘CEQA does not restrict an agency’s discretion to 
identify and pursue a particular project designed to 
meet a particular set of objectives.’ [citation omitted] 
‘Although a lead agency may not give a project’s 
purpose an artificially narrow definition, a lead agency 
may structure its EIR alternative analysis around a 
reasonable definition of underlying purpose and need 
not study alternatives that cannot achieve that basic 
goal.’ [citation omitted] ‘For example, if the purpose of 
the project is to build an oceanfront resort hotel 
[citation] or a waterfront aquarium [citation], a lead 
agency need not consider inland locations.” (ibid.) 
Likewise, a lead agency need not consider lower 
density housing that would defeat the underlying 
purpose of providing affordable housing. [citation 
omitted.] Here, the underlying purpose of the Project 
was to streamline the winery approval process to 
promote the growth of local grapes and the related 
wine industry. In compliance with CEQA, the FEIR 
thus properly identified and discussed mitigation 
measures that allowed a by-right use without further 
discretionary approvals as well as Project alternatives… 
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O5-33 This comment is introductory to more detailed 
comments that occur later in the comment letter. As 
such, this comment is noted and detailed responses to the 
issues mentioned in this comment are provided below in 
Responses to Comments O5-36 through O5-45. 

O5-34 This comment is introductory to more detailed 
comments that occur later in the comment letter. As 
such, this comment is noted and detailed responses to the 
issues mentioned in this comment are provided below in 
Responses to Comments O5-36 through O5-45. 

O5-35 This comment is introductory and a summary of more 
detailed comments that occur later in the comment 
letter. As such, this comment is noted and detailed 
responses to the issues mentioned in this comment are 
provided below in Responses to Comments O5-36 
through O5-45. 
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O5-36 The list of cumulative projects is found in Table 1-7 in 
Chapter 1, Project Description, of the DEIR. The County, 
in compliance with CEQA Guidelines 15130, utilized 
both a list method and a General Plan projection method 
as applicable to each resource area. The EIR’s cumulative 
impact analysis for air quality considers the air quality in 
the context of the entire San Diego Air Basin (“SDAB”)1 
and San Diego Air Pollution Control District 
(“SDAPCD”) air quality plans, not the list of projects 
within a 20-mile radius. (DEIR, p. 1-23, 3.1.1-25.) The 
cumulative hydrology and water quality analysis also 
covers areas within the same watershed and groundwater 
aquifer as the Project. (DEIR, p. 3.1.4-30.) Additionally, 
the extent of the cumulative impact area was adequately 
defined for each environmental issue area as the nature of 
cumulative impacts varies between issue areas.  

O5-37 The cumulative list in Table 1-7 of the FEIR is 
updated to reflect the latest status of cumulative 
projects. The cited project in the comment (Tierra Del 
Sol) was withdrawn at the time of the Draft EIR 
preparation and has since been reinitiated and included 
in the FEIR. The LanWest and LanEast program 
components of the Soitec EIR have been withdrawn 
from the County and are not considered likely or 
reasonably foreseeable projects.  

                                                 
1  The commenter correctly points out that the cumulative impact area includes the southeastern corner of the San Diego Air Basin, where the project is 

located. However, the cumulative impact study area is not limited to just the southeastern corner of the San Diego Air Basin.  



RESPONSE TO COMMENTS 

April 2016 8477 

Jacumba Solar Energy Project EIR RTC O5-35 

 
 
 
 

O5-38 When the CPUC serves as the lead agency it uses its 
judgment in defining the cumulative impact area, but 
nothing in CEQA requires the County’s judgment to 
match the CPUC’s when the County serves as the lead 
agency. The County disagrees with the comparison to 
the ECO Substation FEIS/FEIR cumulative project list 
due, in part, to the different state of development 
projects in progress at time of the preparation of the 
two different environmental documents.  

 The County believes that the cumulative project list in the 
FEIR represents all relevant past, present and reasonably 
foreseeable projects necessary to evaluate the projects 
incremental impacts that are “individually limited but 
cumulatively considerable.” (Pub. Resources Code, 
Section21083(b)(2).) The cumulative projects list is 
updated compared to the ECO substation list and projects 
have been constructed or withdrawn since that document 
was released. The projects listed in the ECO substation list 
also included projects that are located well into Imperial 
County, outside the geographic area determined to be 
applicable for the Jacumba Solar project based on the 
types of potential effects, scale of the Proposed Project 
and locations of other projects as well as resources. The 
ECO Substation project also had to consider transmission 
lines and supporting infrastructure that fed into the project 
expanding the geographic scope of the project’s 
cumulative consideration, compared to the Proposed 
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Project. See Response to Comment 05-38.  

O5-39 The North County Environmental Resources Recycling 
Facility project is located in the North County 
Metropolitan Planning Area within San Diego County, 
approximately 68 miles from the Jacumba Project site. 
Due to the substantial distance, it was not included in 
the cumulative projects list found in Chapter 1 of the 
EIR. Commenter expressed particular concerns that the 
North County Environmental Resource Recycling 
Facility would have air quality impacts relevant to 
Jacumba’s air quality analysis. As stated above, the EIR 
clearly states that the County did not rely on this list 
methodology for its air quality analysis. The list 
methodology for purposes of the air quality cumulative 
analysis is not appropriate because by its very nature, 
air pollution is largely a cumulative impact. The 
nonattainment status of regional pollutants is a result of 
all cumulative past and present development. Future 
attainment of State and Federal ambient air quality 
standards is a function of successful implementation of 
the District’s attainment plans. Consequently, the San 
Diego Air Pollution Control District’s (SDAPCD) 
application of thresholds of significance for criteria 
pollutants is relevant to the determination of whether a 
project’s individual emissions would have a 
cumulatively significant impact on air quality. As such, 
isolated projects, including the North County 
Environmental Resource Recycling Facility project, 



RESPONSE TO COMMENTS 

April 2016 8477 

Jacumba Solar Energy Project EIR RTC O5-37 

 
 
 
 

were not analyzed on an individual basis as part of the 
cumulative air quality analysis. Moreover, the North 
County Environmental Resource Recycling Facility 
project would be required to analyze its contribution to 
cumulative impacts as part of its project-level 
environmental review under CEQA, including 
consistency with local air quality plans. 

 Furthermore, a Lead Agency may determine that a 
project’s incremental contribution to a cumulative effect 
is not cumulatively considerable if the project will 
comply with the requirements in a previously approved 
plan or mitigation program, including, but not limited to 
an air quality attainment or maintenance plan that 
provides specific requirements that will avoid or 
substantially lessen the cumulative problem within the 
geographic area in which the project is located [CCR 
Section15064(h)(3)]. As stated in Chapter 3.1.1, the 
project would not conflict with the Regional Air Quality 
Strategy which serves as the local air quality plan for the 
region, nor would it exceed daily thresholds for any 
criteria air pollutants. Therefore, impacts would not be 
considered cumulative considerable. Cumulative air 
quality impacts are analyzed in Section 3.1.1.4 of the 
DEIR. See response O5-41 and O5-42 for information 
regarding cumulative impacts and analysis methodology. 

O5-40 Cumulative air quality impacts are analyzed in 
Section 3.1.1.4 of the DEIR. See response O5-41 
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and O5-42 for information regarding cumulative 
impacts and analysis methodology. 

O5-41 This comment recites that the SDAB is a nonattainment 
area for ozone (federal and state), PM10 (state) and 
PM2.5 (state). The comment also misconstrues the 
cumulative air quality study area as being limited to the 
southeastern corner of the SDAB. The cumulative 
impact study area for air quality includes the entire 
SDAB (DEIR p. 3.1.1-25), as the commenter 
advocates. The SDAPCD regulates air quality within 
the SDAB, and the thresholds established by the 
SDAPCD are intended to be applied to individual 
projects occurring within the SDAB as an enforcement 
mechanism to gauge, on an individual or project-level 
basis, that the project would not contribute to a 
cumulative air quality condition that may prevent the 
SDAPCD from achieving National Ambient Air 
Quality Standards (NAAQS) and California Ambient 
Air Quality Standards (CAAQS) attainment status for 
criteria pollutants. The Proposed Project’s contribution 
to emissions within the entire SDAB is considered 
insignificant when compared to all activity taking place 
throughout the air basin. The SDAB and San Diego 
County boundaries are the same (i.e., they cover the 
same geographic area). It would not be practical to 
compare the project to every individual project taking 
place within the SDAB/County of San Diego. 
Therefore, on a regional level, the SDAB’s attainment 
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status is dictated by all cumulative activity taking place 
within the SDAB/County of San Diego.  

O5-42 This comment challenges the Air Quality and 
Greenhouse Gas Technical Report for the Jacumba 
Solar Energy Project dated April 2015 prepared by 
Dudek to the extent it indicates that the project only 
has a cumulatively significant air quality impact if 
“the Proposed Project’s contribution accounts for 
significant proportion of the cumulative total 
emissions.” This is not the threshold described in the 
EIR and this language has been struck from the Air 
Quality Report. As stated in the EIR, a cumulatively 
significant impact may exist where direct impacts are 
less than significant but “the proposed project, in 
combination with the emissions of concern from other 
proposed projects or reasonably foreseeable future 
projects within a proximity relevant to the pollutants 
of concern, are in excess of the guidelines identified in 
Table 3.1.1-5, SDAPCD Air Quality Significance 
Thresholds.” (DEIR, p. 3.1.1-27.) 

 The project’s cumulative air quality analysis focuses 
on whether the project would result in a cumulatively 
considerable increase in emissions. The nonattainment 
status of regional pollutants is a combined result of 
past and present development within the SDAB, and 
this regional impact is cumulative rather than being 
attributable to any one source. Because of the 
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inherently cumulative nature of air quality conditions, 
the SDAPCD and County of San Diego generally 
provide that the same thresholds of significance apply 
to both a direct and cumulative impact analysis for air 
quality impacts. However, the EIR acknowledges that 
a project that does not have a significant direct impact 
on air quality could still have a cumulatively 
significant air quality impact if multiple construction 
projects proceed concurrently in the same vicinity. 
(DEIR p. 3.1.1-27 to 28.)  

 Even if multiple construction projects occur at the 
same time, this project’s cumulative contribution to air 
quality impacts would be less than significant. Each of 
these construction projects would be required to 
comply with SDAPCD regulations concerning 
construction equipment emissions controls, fugitive 
dust controls, etc. (fugitive dust abatement measures 
including watering the site three or more times per day 
to comply with SDAPCD Rule 55, adherence to 
County Code Section 87.428 – Dust Control 
Measures, CARB air toxic control measures, and 
construction phasing to reduce emissions). Moreover, 
as discussed in the DEIR, the Jacumba area is rural 
and has very low background levels of air pollution. 
Emissions reported in the DEIR include the 
combination of on-site and off-site emissions. On-site 
emissions would be primarily localized within the site 
boundaries and controlled through application of on-
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site control measures, and construction equipment 
would be continually mobile throughout the entire site 
and would not be concentrated in any one area. Off-
site emissions from haul trucks and worker trips would 
occur over the entire County resulting in low emission 
concentrations over a large geographic area. Only a 
fraction of the distance associated with construction 
worker and haul trucks, and thus emissions from those 
trips, would occur within the immediate project area. 
Moreover, emissions from the Proposed Project would 
dissipate at furthering distances from the site, and 
cumulative projects occurring within the Proposed 
Project vicinity would be located at distances such that 
emissions generated from the project would not result 
in a cumulatively considerable impact. Also, the 
project would be constructed over a short timeframe, 
after which time all construction emissions would 
cease. As such, the project would not contribute to a 
cumulative significant impact for which the SDAB is 
in nonattainment and would not prevent the SDAB 
from achieving attainment as a result of temporary 
emissions from project construction. Once operational, 
the project would result in minimal emissions as a 
result of operation and maintenance activities and 
would not contribute to a cumulatively considerable 
impact during operation. 

O5-43 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore, no further response is 
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required. It bears noting that the EIR did not omit 
consideration of GHG emissions upon concluding the 
Project’s GHG emissions are “miniscule.” The EIR 
analyzed the Project’s GHG emissions based upon the 
County’s threshold of significance in accordance with 
the CEQA Guidelines for analyzing greenhouse gases. 
GHG emissions are inherently global, not regional. 
Chapter 3.1 of the DEIR describes the methodology 
adopted by the County for evaluation of GHG. The 
commenter has failed to explain why the County’s 
methodology is flawed or why an evaluation of GHG 
impacts relative to regional projects is required. It 
should be noted that the 900 MT screening threshold 
adopted by the County is consistent with the guidance 
provided by the California Air Pollution Control 
Officers Association (CAPCOA) in “CEQA and 
Climate Change White Paper”, dated 2008.. Likewise 
the EIR analyzed the Project’s non-GHG air emissions 
in accordance with the County’s threshold of 
significance for cumulative air quality impacts.  

O5-44 Comment noted. This comment describes another 
project and does not address the adequacy of the DEIR; 
therefore, no further response is required. It bears 
noting that the DEIR did not omit consideration of air 
quality impacts upon finding the project’s contribution 
was “incremental” or minimal. The EIR analyzed the 
Project’s GHG emissions based upon the County’s 
threshold of significance. Likewise the EIR analyzed 
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the Project’s non-GHG air emissions in accordance 
with the County’s threshold of significance. 

O5-45 The DEIR performs a legally adequate analysis of the 
project’s GHG and air quality emissions. Please see 
response O5-41 and O5-42 for further discussion on 
cumulative air quality impacts. The commenter states 
the DEIR’s analysis of air quality emissions is flawed 
because it “fails to even compare the Jacumba 
Project’s VOCs, CO, SOX, PM10, PM2.5 and NOx 
construction emission with any other regional projects. 
Rather the DEIR simply states that its own emissions 
will not result in a cumulatively considerable impact 
during construction. This lack of analysis is exactly 
what the courts have rejected.” The County disagrees. 
The Court explained cumulative air quality analysis in 
City of Long Beach v. Los Angeles Unified School 
Dist. (2009) 176 Cal App. 4th 889 as follows: 

 Turning to the law of cumulative impact 
analysis, “ '[t]he cumulative impact from 
several projects is the change in the 
environment which results from the 
incremental impact of the project when added 
to other closely related past, present, and 
reasonable foreseeable probable future 
projects. Cumulative impacts can result from 
individually minor but collectively significant 
projects taking place over a period of time.' 
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(CEQA Guidelines, Section 15355, subd. (b).) 
'Cumulative impact analysis “assesses 
cumulative damage as a whole greater than the 
sum of its parts.” ' [Citation.]” (Irritated 
Residents, supra, 107 Cal.App.4th at p. 1403; 
see Los Angeles Unified School Dist., supra, 
58 Cal.App.4th at pp. 1024-1025; see also 
Guidelines, Section 15130, subd. (a)(1).) The 
cumulative impact analysis is an important 
element of the EIR.  

 “[T]he relevant issue to be addressed in an 
EIR is not the relative amount of impact 
resulting from a proposed project when 
compared to existing {Page 176 Cal.App.4th 
906} environmental problems caused by past 
projects, but rather whether the additional 
impact associated with the project should be 
considered significant in light of the serious 
nature of the existing problems.” (Guide to 
CEQA, supra, p. 473 (italics omitted, italics 
added), citing Los Angeles Unified School 
Dist., supra, 58 Cal.App.4th at pp. 1025-1026.)  

 “ 'Guidelines section 15130, subdivision (b) 
provides that “[t]he discussion of cumulative 
impacts shall reflect the severity of the impacts 
and their likelihood of occurrence, but the 
discussion need not provide as great detail as is 
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provided of the effects attributable to the 
project alone. The discussion should be guided 
by the standards of practicality and 
reasonableness.” ...[A] good faith and 
reasonable disclosure of such impacts is 
sufficient.' [Citation.]” (Irritated Residents, 
supra, 107 Cal.App.4th at p. 1403.)  

 “We review an agency's decision regarding the 
inclusion of information in the cumulative 
impacts analysis under an abuse of discretion 
standard. 'The primary determination is whether 
it was reasonable and practical to include the 
projects and whether, without their inclusion, the 
severity and significance of the cumulative 
impacts were reflected adequately.' [Citation.]” 
(Environmental Protection & Information Center 
v. California Dept. of Forestry & Fire Protection 
(2008) 44 Cal.4th 459, 525 (EPIC).)  

 Long Beach first challenges the geographic 
scope of the FEIR's analysis of the 
cumulative impacts on air quality and traffic. 
Long Beach argues that LAUSD violated 
Guidelines section 15130, subdivision (b)(2) 
fn. 6 by “apparently only includ[ing] projects 
that LAUSD unilaterally, without explanation 
or justification, determined had 'the potential 
to impact study area intersections' “ 
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(emphasis omitted), fn. 7 and omitted to 
consider the long list of projects {Page 176 
Cal.App.4th 907} named in various 
comments to the DEIR, which projects Long 
Beach feels should have been included in the 
analysis. fn. 8  

  “An EIR should define the relevant area 
affected in its analysis of cumulative impacts. 
[Citation.]” (Kostka, supra, Section 13:45, p. 
654.) “Lead agencies should define the 
geographic scope of the area affected by the 
cumulative effect and provide a reasonable 
explanation for the geographic limitation used.” 
(Guidelines, Section 15130, subd. (b)(3).)  

 “The factors to consider in determining which 
projects to include in the list include the nature 
of the resource in question, the location of the 
project, and the type of project. [Citation.] The 
CEQA Guidelines specify that location may be 
important when the location of other projects 
determines whether they contribute to an 
impact. For example, projects located outside a 
watershed would ordinarily not contribute to 
cumulative water quality impacts within the 
watershed.” (Kostka, supra, Section 13:42, p. 
651; Guidelines, Section 15130, subd. (b)(2).)  

 An EIR's cumulative impact analysis should 
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include all sources of related impacts, not 
simply similar sources or projects. (Kostka, 
supra, Section 13.44, p. 653.) Thus, “when the 
cumulative impact being considered is water 
runoff from logging operations, the EIR 
should evaluate all projects that contribute to 
runoff and erosion problems, not only other 
logging projects...” (Ibid.) Additionally, 
“[p]roject type[s] may be important... when 
the impact is specialized, such as a particular 
air pollutant…” (Guidelines, Section 15130, 
subd. (b)(2).) The area affected will depend on 
the nature of the impact being analyzed.  

 While the geographic context or scope to be 
analyzed “cannot be so narrowly defined that it 
necessarily eliminates a portion of the affected 
environmental setting” (Bakersfield, supra, 124 
Cal.App.4th at p. 1216, citing Guidelines, 
Section 15126.2, subd. (a)), selection of the 
geographic area affected by the cumulative 
impacts falls within the lead agency's discretion. 
(Guidelines, Section 15130, subd. (b)(3); fn. 9 
Ebbetts Pass Forest Watch v. Department of 
Forestry & Fire Protection (2004) 123 
Cal.App.4th 1331, 1351 (Ebbetts Pass)) {Page 
176 Cal.App.4th 908} The selection of the 
assessment area is left to the agencies' expertise, 
and “[a]bsent a showing of arbitrary action, we 
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must assume that the agencies have exercised 
this discretion appropriately. [Citation.]” 
(Ebbetts Pass, supra, at p. 1351.)  

 LAUSD's general analysis of cumulative 
impacts contained in its “Cumulative 
Scenario” section explains that it addressed 
the cumulative impact for each subject area, 
e.g., traffic, air quality, in the chapter 
associated with that subject.… An EIR may set 
out a cumulative impacts section within each 
chapter that analyzes a particular type of 
impact. If this approach is used, it may also be 
advisable to include a summary of the analysis 
in a separate section on cumulative impacts. 
(See Kostka, supra, Section 13.51, p. 661.) The 
FEIR's approach complies with this 
recommendation for presenting the cumulative 
impact analysis.  

 Turning to Chapter 3A of the FEIR, devoted 
specifically to air quality, the cumulative 
impact portion covers a different, broader area 
than Long Beach suggests. The FEIR relies on 
the SCAQMD's CEQA Handbook for methods 
for determining the cumulative significance of 
land use projects, and relies on the strategy in 
the 2003 Air Quality Management Plan 
(AQMP) fn. 10 for reducing the high levels of 
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pollutants within the South Coast Air Basin. 
LAUSD's response to comments indicates that 
it considered the entire South Coast Air Basin 
with respect to ozone and particulate matter, 
and listed a container facility, a trucking 
company, terminals, and Long Beach Unified 
School District, among other projects. 
Accordingly, the FEIR contains a reasonable 
explanation for the geographic limitation used 
and its determination that the project will not 
cause an incremental effect. (Guidelines, 
Section 15130.) LAUSD did not abuse its 
discretion in defining the geographic scope of 
the cumulative impact area for air quality. 
(emphasis added.) 

 Like the EIR in the Long Beach case, the County 
cumulative project list has been questioned in light of the 
region’s status of not being in attainment of certain 
criteria pollutants, but the County provided a reasonable 
explanation that in fact the geographical limitation for air 
quality cumulative impact assessment is not a list of 
regional projects, but the entire regional air basin. The 
Long Beach case also makes it clear that the County is 
not supposed to evaluate the project’s air quality impacts 
based upon its relative impact compared to existing 
environmental problems, but rather whether the impact 
associated with the project should be considered 
significant in light of the serious nature of the region’s 
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existing air quality problems. The County did exactly 
this because it evaluated weather or not the project’s 
VOCs, CO, SOX, PM10, PM2.5 and NOx construction 
emissions exceeded the thresholds of significance the 
County and the San Diego Air Pollution Control District 
have determined would create a cumulatively 
considerable impact because they would interfere with 
this region’s air quality management plan designed to 
restore the region to attainment status for all criteria air 
pollutants. As stated in the EIR, a cumulatively 
significant impact may exist where direct impacts are 
less than significant but “the proposed project, in 
combination with the emissions of concern from other 
proposed projects or reasonably foreseeable future 
projects within a proximity relevant to the pollutants of 
concern, are in excess of the guidelines identified in 
Table 3.1.1-5, SDAPCD Air Quality Significance 
Thresholds.” (DEIR, p. 3.1.1-27.) The facts show the 
project’s construction emissions are below these 
thresholds. This does not mean the project is doing 
nothing to assist in improving air quality. Separate from 
CEQA, the project must comply with SDAPCD 
regulations concerning construction equipment 
emissions controls, fugitive dust controls, etc. (fugitive 
dust abatement measures including watering the site 
three or more times per day to comply with SDAPCD 
Rule 55, adherence to County Code Section 87.428 – 
Dust Control Measures, CARB air toxic control 
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measures, and construction phasing to reduce emissions).  

 In accordance with CEQA Guidelines, Section 15130 
and the holding in the Long Beach case, the County 
has provided a reasonable explanation for the 
geographic limitation used and its determination that 
the project will not cause an incremental effect. The 
County did not dismiss the project’s air quality 
impacts on the grounds that they are “miniscule” or 
small in ratio to either the existing air quality 
problem or in relationship to other larger projects in 
the region. Accordingly, Friends of Oroville and 
Kings County Farm Bureau cases cited in the 
comment are inapplicable to the facts of this project.  

O5-46 Comment noted. This comment does not address the 
adequacy of the DEIR nor does it speak to a specific 
issue; therefore, no further response is required. 

O5-47 Comment noted. This comment does not address the 
adequacy of the DEIR nor does it speak to a specific 
issue; therefore, no further response is required. 

O5-48 The Proposed Project is located in southeastern San 
Diego County, which, based on information 
compiled by the County of San Diego, has a very 
low background risk of coccidioidomycosis (“Valley 
Fever”) (County of San Diego 2008). According to 
the County of San Diego Health and Human 
Services Agency (HHSA), 144, 138, 159, 160, and 
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121 confirmed cases of coccidioidomycosis were 
reported in San Diego County during a five-year period 
from 2009 to 2013 (County of San Diego 2014a). 
Furthermore, according to County of San Diego HHSA, 
there were no cases of coccidioidomycosis from 2008 to 
2014 reported in zip codes 91905 (Boulevard), 91934 
(Jacumba Hot Springs), 91906 (Campo), and 91962 
(Pine Valley) (County of San Diego 2014b, 2014c). In 
addition, according to the California Department of 
Public Health, the number of cases in San Diego County 
has declined each year since 2011 through 2014 
[http://www.cdph.ca.gov/data/statistics/Documents/Year
lySummaryReportsofSelectedGeneralCommDiseasesin
CA2011-2014.pdf#page=29]. Accordingly, there is no 
evidence that Valley Fever is a significant impact in the 
vicinity of the project. CEQA Guidelines 15143 states 
“[t]he EIR shall focus on the significant effects on the 
environment. The significant effects should be discussed 
with emphasis in proportion to their severity and 
probability of occurrence.” The evidence above 
demonstrates that there is no evidence that Valley Fever 
is a significant impact or is a significant health threat in 
the vicinity of the project. Therefore, in accordance with 
the CEQA Guidelines, it is appropriate for the County 
not to focus the EIR’s analysis on this issue. CEQA also 
does not require mitigation where there is no significant 
impact. CEQA Guidelines 15126.4(a)(3). The County 
finds there is no significant effect. Therefore, the County 
is not obligated to impose mitigation measures that either 
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the California Department of Public Health or the 
commenter’s consultant at SWAPE recommends. 

 Nevertheless, the County has already required the 
applicant to perform air quality related mitigation 
measures that incidentally are consistent with some 
of the mitigation measures that have been 
recommended. A 2013 Hazard Evaluation System 
and Information Service (HESIS) Fact Sheet entitled, 
“Preventing Work-Related Coccidioidomycosis 
(Valley Fever)”, prepared by the California 
Department of Public Health recommends 
implementation of dust control measures including 
regular application of water during soil disturbance 
activities to reduce worker exposure to Valley Fever 
(California Department of Public Health 2013). The 
Proposed Project is already required to comply with 
SDAPCD Rule 55 (fugitive dust abatement measures 
including watering the site three or more times per 
day) and County Code Section 87.428 (and would 
implement measures recommended under Clearing 
and Grading in Section 1.2.1), which regulate 
construction activity capable of generating fugitive 
dust emissions, including active operations, open 
storage piles, and inactive disturbed areas, as well as 
track-out and carry-out onto paved roads beyond a 
project site, thereby controlling dust that the commenter 
claims has the potential to spread Valley Fever.  
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 In addition, applicable regulations regarding hazards 
(including Valley Fever) protection and exposure are 
already included in Title 8 of the California Code of 
Regulations. For example, Section 342 requires 
employers to immediately report to the nearest District 
Office of the Division of Occupational Safety and 
Health any serious injury or illness, or death, of an 
employee occurring in a place of employment or in 
connection with any employment (8 CCR 342). 
Furthermore, Section 3203 requires that every 
employer establish, implement and maintain an 
effective Injury and Illness Prevention Program 
(Program) (8 CCR 3203(a)). The Program must include 
procedures for identifying and evaluating workplace 
hazards including scheduled periodic inspections to 
identify unsafe conditions and work practices (8 CCR 
3203(a)(4)). Section 5144 requires that respirators shall 
be used and provided by the employer when such 
equipment is necessary to protect the health of the 
employee (8 CCR 5144(a)(2)). The primary purpose of 
Section 5144 is to prevent atmospheric contamination 
and control occupational diseases caused by breathing 
air contaminated with harmful dusts, fogs, fumes, mists, 
gases, smokes, sprays, or vapors. When such measures 
are necessary to protect the health of an employee, the 
employer shall be responsible for the establishment and 
maintenance of a respiratory protection program (8 
CCR 5144(a)(2). The requirements of the respiratory 
protection program are outlined on California Code of 
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Regulation Title 8, Section 5144 (c). Accordingly, even 
if there was a potentially significant impact from Valley 
Fever, the project must comply with the law and the 
state’s regulatory system would adequately address any 
impact from Valley Fever that could occur. 

 It should also be noted that Valley Fever does not 
present a serious health risk to most people. Most 
people who contract Valley Fever experience mild 
flu-like symptoms or no symptoms at all. In most 
cases, the body's immune response is effective and 
no specific course of treatment is necessary. About 5 
percent of cases of Valley Fever result in pneumonia 
(infection of the lungs), while another 5 percent of 
patients develop lung cavities after their initial 
infection with Valley Fever. These cavities occur 
most often in older adults and about 50 percent of 
them disappear within two years. Only 1 percent–2 
percent of those exposed to Valley Fever who seek 
medical attention would develop a disease that 
disseminates (spreads) to other parts of the body 
other than the lungs. Valley Fever is not contagious. 
(Valley Fever Center for Excellence, 2010c).  

 Accordingly, the County finds there is no credible 
evidence that Valley Fever is a significant impact in 
the vicinity of the project, the EIR properly focuses 
on analyzing and mitigating impacts that are 
significant, and even if there were a potentially 
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significant impact, mitigation measures related to 
dust control and regulatory structures to protect 
worker safety are already required. There is 
substantial evidence demonstrating the Project does 
not present a significant air quality impact as it 
relates to Valley Fever. 

O5-49 Comment noted. Please see response O5-48 above. 

O5-50 Comment noted. Please see response O5-48 above. 
Because there is no significant impact, no mitigation is 
required such that the County does not need to analyze 
the feasibility of the commenter’s proposed mitigation. 
Nevertheless, (1) when the County checked with the 
proposed local health department, it discovered there 
were no confirmed cases of Valley Fever in the vicinity 
of the project; and (2) reporting systems for worker 
health impacts are already required by law and no 
further mitigation measures would be needed. 

O5-51 Comment noted. Please see response O5-48 and 05-50 
above. Because there is no significant impact, no 
mitigation is required and the County does not need to 
analyze the feasibility of the commenter’s proposed 
mitigation. Nevertheless, (1) when the County checked 
with the proposed local health department, it discovered 
there were no confirmed cases of Valley Fever in the 
vicinity of the project; and (2) reporting systems for 
worker health impacts are already required by law and 
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no further mitigation measures would be needed.  

O5-52 Comment noted. The comment refers to the DEIR NOx 
emissions estimates and cites the CalEEMod User 
Guide. This comment is an introduction to more detailed 
comments that occur later in the comment letter. As 
such, this comment is noted and detailed responses to the 
issues mentioned in this comment are provided below in 
Responses to Comments O5-53 through O5-54. 

O5-53 Regarding CalEEMod value categories, the 
differences in land use setting of urban vs. rural do not 
affect modeling performed for construction of the 
Proposed Project because any default values utilized 
for construction of the Proposed Project are the same 
for both urban and rural land uses settings. 
Accordingly, the County properly exercised its 
judgement to use the urban setting. However, in 
response to this comment model settings were updated 
to reflect the rural land use.  

 Operational emissions generated as part of the 
Proposed Project would be miniscule; therefore, the 
County properly exercised its judgement to use a more 
conservative operation year. However, in response 
to this comment, operational emissions have been 
updated to reflect a 2016 calendar year.  

 Regarding imported material, the Proposed Project 
is intended to be a balanced site; therefore, the 



J une J. 2015 
Pnge27 

S\\'APE concludes that.. tbuse VaUcy Fever mitigatioll measu res \vould be 
both feasible aud effective LO redu<:e human exposure and the l ikelihood of 
illclivicluals coutrac1-ing Valley Fever on or off tJ1e Project si to charing con struction .1"'3 
The DEi R must be revised to ono.Jyze \ioJley Fever and inco1·pornte these, 01· other 
equ a lly effoctivc, m.itigation measures. 

2. The DE/R's ilir Qu.ality Analysis i3 flawed /3ecau se Conslntction 
Emissions a1'a Underestimated 

Tho DEIR significa ntly underestimatod tho Project's NOx emissions from 
oonst.ruction and. as a result, inaccurately ooncl udod that. emissions from Project 
001ist.1·uction tmd opcrilt.ional ocLivilios do not cxoood tbc SDAPCD Air Quality 
Significance Thresholds. As explui nccl by SW APE, tbc Air Quality Report relics on 
the California Emissions Estimalo1· Model Ve1·sion CalEEMod.2013 .2.2 
(°'CaJEEMod") w calculate the Project·s emissions.••' CalEEMod provides 
recollllncuclcd default values based on site specific information. such as land use 
type, metoorologictl l data , tota l lot nct·ooge. Project. type, and typical equipmen t 
associated with phases of consb·uction. [fmoi·~ specific pl'oject i nfonnotion is 
l01 owu , Col EB.Moel o.llov.•s tbe usel' to change t.he default values and input projoct­
specific values. but cau tions usel'S tbac. "site speci lic data'" must bo .. supported by 
subshlotial evideuoo'" ir it is to be used.138 

The DEIR's Ai r Quality analysis chaugcd sovc1·aJ of these default. volucs in 
t,bc CaJEfil,tod model to new values that. were purport.eel to relate t.o the Project. but 
which are oither· innocurooo when compared to tbQ DEJit's descriptiou of Pl·oject 
oomponeuts, m· ore simp1y unsupported. 'fhese vnJuo cotegories incl uded: 

• Land Use Sotting: The DEffi's Ail" Quality nnn lysis used an .. Urban'" setting 
rat.bar thiin the ''Ru ral" sattbig tbot.opplias to the Project sita; 

• Operational Year: Tbc Air Quality analysis used 2014 instead of20 J6. which 
is the year the Project is expected to become 01..ert.-Lional; 

• Imported Matorfol: Tho Air Quality analysis foiled to factor iuto its anaJysis 
6.300 cubic yards or importod materia l that. wilJ bo brought to tJ10 Projoct site 
during tho "'G1·adiilg" oonstructiou phase: ollCL 

" ' ~xhibit A. SWAP~ C-Omm•nw, pp. t9·22. 
t37 Jd. at.p. 4 . 
138 /c/,; Exhibit. L. CulE:EMod User Guide. pp. 2, 9. u.t"ailoble at: ht !n ·llwww s•nl2flmnd cnml, 
3 144 .00Seor 

April2016 
Jacumba Solar Energy Project EIR 

[ ~' 

05-52 

05-53 

RESPONSE TO C OMMENTS 

County properly exercised its judgement that the 
import or export of material would not be required. 
However, for the purposes of responding to this 
comment and providing even more conservative 
em1ss10ns estimates, emissions estimates have been 

updated to reflect 6,300 cubic yards of imported 
material during grading activities. 

The County properly exercised its judgement with 
regard to its traffic assumptions. However, for 

purposes of responding to this comment, constrnction 
traffic assumptions have been updated in the final Air 

Quality and GHG Technical Repo1i (Appendix 3.1.1 
to the EIR) per the comment to reflect even more 
conse1vative worker, vendor and haul trnck 
assumptions. See Table 1 for updated ermss10ns 
estimates during Proposed Project constrnction. 

Table 1 
Estimated Daily Maximum Construction Emissions 

(pounds per day) 

voe NOx co SOx PM10 PMz.s 
2016 18.10 246.4 150.52 0.42 28.48 15.55 

Pollutant Threshold 75 250 550 250 100 55 
Threshold Exceeded? No No No No No No 

Sources: 
Notes: 

CalEEMod Version 2013.2.2. See Attachment 9.1-7 for complete results. 
VOC = volatile organic compounds; NOx = oxides of nitrogen; CO = carbon 
monoxide; S02 = sulfur dioxide; PM10 = suspended particulate matter; PM2.5 = 
fine particulate matter 

8477 
RTC 05-58 



RESPONSE TO COMMENTS 

April 2016 8477 

Jacumba Solar Energy Project EIR RTC O5-59 

 
 
 
 

 Values shown reflect the highest of summer or winter emissions. 

 As shown in Table 1, maximum daily emissions during 
construction as updated per comment O5-53 would not 
exceed SDAPCD thresholds. Even with commenter’s 
more conservative assumptions, impacts would remain 
less than significant during construction as originally 
stated in the DEIR and no mitigation is required.  

O5-54 Calculations as provided by SWAPE are incorrect and 
substantially overestimated. Specifically, the number 
of haul trips were not calculated correctly and were 
likely double-counted. As shown in Table 1 of 
response O5-53, updated emissions estimates per 
comment O5-53 would not exceed SDAPCD daily 
thresholds during construction. Emissions presented in 
Table 1 include the most conservative assumptions 
available regarding equipment fleet, construction 
worker trips, vendor trips, and haul truck trips. See 
Attachment 9.1-7 for complete results. Commenter has 
failed to disclose its CalEEMod and AERSCREEN 
input and output files in commenter’s Exhibit A that 
would enable a more detailed response. Nevertheless, 
the County is entitled to rely on its experts’ opinions 
backed by the substantial evidence in the air quality 
study and response O5-53. 

O5-55 Construction for the Proposed Project would only occur 
for a short-term, temporary duration of several months, 
after which time all construction-related emissions 
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would cease. Additionally, no high-emitting stationary 
sources would be associated with project construction – 
all pollutant sources related to Proposed Project 
construction would result from off-road equipment and 
mobile vehicles. The nearest sensitive receptor to the 
project site is located approximately 3,500 feet from the 
project site boundaries. CARB guidance provides 
examples of when a health risk related to mobile 
sources is greatest, including when sensitive receptors 
would be located 500 feet or less from a high-volume 
roadway (CARB 2012). Because the nearest sensitive 
receptor is located approximately 3,500 feet from the 
project site and the construction site is not considered a 
high-emission source or a stationary source of 
emissions, a health risk assessment is not warranted. 
Health risk assessments are typically conducted for 
long-term exposure of 9 years, 30 years or 70 years; 
however, a construction-specific screening health risk 
assessment was conducted for the purposes of a 
conservative analysis (See Appendix B to the Air 
Quality and GHG Technical Report provided as 
Appendix 3.1.1-1 of the FEIR).  

 Although the County exercised reasonable judgement in 
its assumptions, for purposes of responding to this 
comment, the screening health risk assessment has been 
updated per construction assumptions suggested in 
comment O5-53. The dispersion modeling conducted for 
this updated assessment was performed using the U.S. 
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Environmental Protection Agency (EPA)-approved 
dispersion model, American Meteorological 
Society/Environmental Protection Agency Regulatory 
Model (AERMOD) and the calculations incorporate all 
the requirements provided by the Office of 
Environmental Health Hazard Assessment (OEHHA) as 
outlined in the Air Toxics Hot Spot Program Risk 
Assessment Guidelines – Guidance Manual for 
Preparation of Health Risk Assessments (OEHHA 
2015). The commenter used the AERSCREEN model to 
perform a screening health risk calculation for 
construction activities; however, unlike AERSCREEN, 
AERMOD estimates the air quality impacts of single or 
multiple sources using actual meteorological conditions 
and therefore, provides more precise results than 
AERSCREEN. Additionally, it appears that the 
commenter applied total PM10 emissions to the 
calculation of diesel particulate matter when calculating 
the annualized 1-hour emission rate of grams per second 
of diesel particulate matter. For the purposes of 
accurately calculating diesel particulate matter, only on-
site exhaust PM10 as part of the CalEEMod output files 
should be used, because all other sources of PM10 would 
be related to fugitive dust, which are not considered 
exhaust-related diesel particulate matter. The original 
analysis provided in the DEIR estimated a cancer risk of 
0.036 in one million; however, a revised health risk 
analysis was conducted to account for the most recent 
guidance provided by OEHHA (OEHHA 2015) and 
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updated modeling assumptions as suggested in comment 
O5-53. The updated results of the construction-related 
health risk assessment estimated a cancer risk of 0.321 in 
one million (an increase of 0.285 from the original DEIR 
analysis). The cancer risk calculations were performed 
using the HARP2 model, Risk Assessment Standalone 
Tool version 15076 for 0.5 years of exposure and a 3rd 
trimester start date as recommended under the Air 
Toxics Hot Spot Program Risk Assessment Guidelines – 
Guidance Manual for Preparation of Health Risk 
Assessments (OEHHA 2015). Therefore, impacts would 
remain less than significant as originally stated in the 
DEIR. See Attachment 9.1-7 for complete results.  

O5-56 The County disagrees that the cancer risk based on 
updated construction assumptions exceeds SDAPCD’s 
significance threshold. Updated results per suggestions 
provided in comment O5-53 and O5-55 are provided. See 
response O5-55. As explained in Response to Comment 
O5-55, SWAPE’s analysis is flawed and inaccurate. 
Impacts related to short-term construction diesel 
particulate matter would remain less than significant as 
originally stated in the DEIR. See Attachment 9.1-7 for 
complete results. To the extent commenter and its 
consultant have come to a different conclusion, they 
represent an expert disagreement on the methodology for 
modelling. The County is entitled to rely on its experts’ 
opinion, which is backed by substantial evidence in the 
modeling tool used, even if commenter prefers the County 
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to use a different model that commenter claims shows a 
different result.  

O5-57 For the reasons provided in Response to Comment 
O5-53, 55 and 56, the County disagrees with 
SWAPE’s assessment, which is flawed and unreliable. 
The Project does not exceed SDAPCD significance 
thresholds and therefore is not required to obtain an 
Authority to Construct or Permit to Operate or to 
implement T-BACT.  

 The commenter’s claim that the project would be 
subject to SDAPCD Rule 1200 is invalid. SDAPCD 
Rule 1200 only applies to permitted stationary sources 
over which the SDAPCD has permitting authority and 
would not apply to short-term construction activities. 
The project would not include a stationary source of 
emissions subject to permitting, and construction 
activity, which is comprised entirely of mobile 
sources, would not be subject to Rule 1200 because as 
stated in Rule 11, mobile source emissions are exempt 
from permitting requirements (SDAPCD 2012). 
Additionally, the Proposed Project’s construction 
activities would not exceed a cancer risk of one in one 
million; therefore, best available control technologies 
for toxics (T-BACT) would not be required.  

O5-58–61 These comments summarize the comments provided 
by Ms. Owens as an exhibit to this letter and 
responded to herein. Responses are provided to Ms. 
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Owens comments O5-144 through O5-175, and 
specifically regarding pseudo lake effect in 
Common Response BIO1 and Response to Comment 
O5-151. Please also refer to Responses to 
Comments O3-6 and O3-7.  

O5-62 Please also refer to Response to Comment O5-17. 
Loss of foraging habitat for golden eagles and other 
raptor species was found potentially significant 
absent mitigation, but with implementation of 
mitigation measure M-BI-4, the impacts will be less 
than significant. 

 The County disagrees with the commenter’s assertion 
that the DEIR fails to adequately establish baseline 
conditions for golden eagle. See Response to 
Comment O3-16 and O5-17. 

O5-63 Please refer to response to comment O5-18. 

O5-64 Please also refer to Response to Comment O3-8. 
Response to Ms. Owens’ comments can be found in 
O5-144 through O5-175. The DEIR discusses impacts 
to QCB in Section 2.2. Due to the lack of adult nectar 
plants and negative survey results, the DEIR 
concluded that QCB was not likely to be present at the 
site. Due to drought conditions, the DEIR evaluated 
impacts to special status plants using a habitat 
suitability model. See response to comment O5-15. 
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O5-65 Comment noted. The County disagrees that 
recirculation is required because the DEIR adequately 
analyzes impacts to sensitive species as set forth in 
Responses to Comments O5-58 through O5-64. 

 This comment does not address the adequacy of the 
DEIR; therefore no further response is required. The 
County has made revisions to the DEIR in response to 
public review comments to clarify, amplify, or make 
insignificant modifications to the EIR. However, the 
County disagrees with the commenter’s assertion that 
the Jacumba Solar Project DEIR must be recirculated 
as none of the criteria identified in CEQA Guidelines 
Section 15088.5, requiring recirculation are met. 

O5-66 See response to comments O5-22 through O5-24. 

O5-67 Impacts and significance determinations to waters on site 
are provided in Section 2.2.3.3, Riparian Habitat or 
Sensitive Natural Community, on page 2.2-60. 
Mitigation measure MM-BI-14 requires obtaining 
agency permits per Sections 401 and 404 of the Clean 
Water Act and Section 1602 of California Fish and 
Game Code for impacts to jurisdictional resources. Also, 
see response to comments O5-22 through O5-24. 

O5-68 Comment noted. This comment does not address the 
adequacy of the DEIR, therefore no further response 
is required. 
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O5-69 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore no further response is 
required. Precipitation falling on the site would still have 
the potential to discharge into the Salton Sea. No 
reduction in volume is anticipated. Please also see 
response to comment O5-72. The commenters other 
observations are noted. 

O5-70 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore no further response 
is required. 

O5-71 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore no further response 
is required. 

O5-72 Comment noted. Commenter appears to infer that the 
project would impede flows of freshwater to the Salton 
Sea. The project was designed to maintain flow 
connectivity to downstream areas. Specifically, drainage 
channels are proposed along the eastern edge of project 
site to capture sheet flow which is conveyed into east-
west drainage channels that the Project’s impacts to 
ephemeral streams may result in increased salinity in 
discharge flow into existing downstream channels which 
flow into Carrizo Creek and into the Salton Sea. The 
Project will not impede flows into the Salton Sea, as all 
precipitation that falls on the site will still be conveyed to 
the Salton Sea watershed (see Figure 1-5).  
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 Refer to Section 3.1.4.3.1, Hydrology and Drainage 
Patterns, of the DEIR for more information. 

O5-73 Comment noted. See Response to Comment O5-72. 
Because the Project will not impede flows into the 
Salton Sea, the Project will not cause air quality 
impacts resulting from increased exposure of sediment 
due to falling levels of the Salton Sea. 

O5-74 See response to comments O5-72 and O5-73. 

O5-75 See response to comments O5-72 and O5-73. 
Summary comment noted. Specific comments are 
addressed in Responses to Comments O5-66 through 
O5-74. 

O5-76 The County disagrees with the commenter’s statement 
that there are impacts to 194.3 acres listed on Table 4. 
There will be direct impacts to a total of 108.1 acres of 
vegetation communities on the solar site, which includes 
permanent direct impacts to 99.9 acres of special-status 
upland vegetation communities. The mitigation is 
consistent with the County’s required mitigation ratios 
described in the County of San Diego Guidelines for 
Determining Significance and Report Format and 
Content Requirements: Biological Resources. The Open 
Space Preserve provides mitigation for impacts to 
special status species and connectivity for migrating 
wildlife species. These two functions are not mutually 
exclusive. Contrary to the commenter’s assertion, 
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neither CEQA nor relevant case law requires a specific 
mitigation ratio, much less mitigation at a 2:1 ratio. The 
case cited by the commenter concerns designated 
critical habitat for a federally listed bird. None of the 
sensitive plant species potentially impacted by the 
Project are listed under the federal Endangered Species 
Act (ESA) or California Endangered Species Act 
(CESA). The County believes the conservation and 
management of the Open Space Preserve mitigates for 
the potential loss of sensitive plants. 

O5-77 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore no further response 
is required. 

O5-78 Comment noted. This comment does not address the 
adequacy of the DEIR; therefore no further response 
is required. 

O5-79 The County disagrees that M-BI-1 lacks sufficient 
specificity to ensure adequate protection of plant 
species during construction. A “County-approved 
biologist” must have an educational background in 
biology and knowledge of flora and fauna in San 
Diego County. Mitigation measure M-BI-1 has been 
revised to clearly spell out the required qualifications 
for the Project Biologist, as follows: 

“The Project Biologist shall have the following 
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minimum qualifications:  

a. Have a bachelor’s degree in biological 
sciences, zoology, botany, ecology or a 
closely related field and at least 2 years of 
experience in biological compliance for 
construction projects; and 

b. Have at least 1 year of field experience 
with biological resources found in the 
geographic region of the Project.” 

 The County disagrees that the County-approved 
biological monitor would not be qualified for on-site 
monitoring. Mitigation measure M-BI-1 specifically 
includes language per the County’s Conditions of 
Approval Manual which includes requirement of a 
memorandum of understanding (MOU) between the 
County and the consulting firm. The purpose of the 
MOU allows the County to ensure the qualifications of 
the biological monitor.  

 The County’s Biological Report Format and Content 
Requirements, along with all County EIR 
guidelines, are publically available on the County’s 
website: http://www.sandiegocounty.gov/pds/ 
procguid.html. These guidelines are informed by 
CDFW and USFWS, but the County disagrees that 
monitoring must follow regulatory agency 
guidelines where, as here, none of the species 
impacted are federally or state listed. 
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O5-80 The SWPPP and related BMPs are implemented to 
control construction-related erosion and sedimentation, 
not dust control as the commenter asserts. Fencing or 
flagging will be located to avoid impacts to special status 
species and vegetation communities and jurisdictional 
waters. Specific locations will be determined by the 
Project biologist when detailed construction plans are 
prepared. The reference to the dust-control fencing is 
only one part of longer list of measures and restrictions 
of M-BI-2. As indicated in the measure, the dust-control 
fencing would only be required if it is determined to be 
needed as part of the SWPPP. Dust control and SWPPP 
approvals are required as part of the grading and building 
permit approval process by the County. The other 
measures and restrictions are specifically described 
would adequately reduce the potential direct and  
indirect impacts. 

O5-81 Construction equipment and PV panels are not suitable 
locations for nesting. With construction-related activity 
occurring in the vicinity, it is unlikely that nesting will 
occur in these areas and these impacts will be less than 
significant. Any birds attempting to build nests in 
construction equipment or PV panels and support 
structures would likely relocate to other adjacent open 
space areas. The mitigation measure M-BI-6 has been 
revised and covers impacts to all species covered under 
the Migratory Bird Treaty Act (MBTA), which includes 
all special-status birds. 
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O5-82 Please also refer to Response to Comment F1-2 and S2-
2. The comment expresses a concern as to whether or not 
a biologist is involved in identifying bird deaths and that 
untrained workers can accurately record such deaths. 
The County notes that mitigation measure M-BI-15 
requires that a Project Biologist will be on retainer to 
assist. Accordingly a complete reading of the mitigation 
measure demonstrates that it is not impermissibly vague. 
Nevertheless, measure M-BI-15 has been revised to 
make it more clear the Project Biologists’ role in data 
collection, identification and assessing the causation of 
injury or death, and implementing the Worker Response 
Reporting System (WRRS). The measure M-BI-15 is a 
public benefit providing resource agencies with data and 
is not required by CEQA as no significant impacts are 
identified for bird collisions on panel arrays (CEQA 
Guidelines section 15126.4(a)(3)). Furthermore 
mitigation measure M-BI-13 already reduces potential 
impacts to bird collisions from the gen-tie line to below a 
level of significance and is not impermissibly vague. The 
County disagrees with the recommendation that workers 
retain carcasses on-site as that would require appropriate 
permits from agencies.  

O5-83 Comment noted. This comment is introductory and to 
more specific comments and responses are provided 
below to the more specific comments. Therefore no 
further response is required. 
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O5-84 Please see Responses to Comments O5-14 and O5-
15 above. The secondary impacts of implementing 
the mitigation measure M-AE-3 would not result in 
impacts that are different or more severe than those 
identified for construction activities throughout the 
DEIR; supplemental, clarifying technical 
memorandums are provided as Appendices 9.1-1 
through 9.1-7 to the FEIR. Commenter 
acknowledges that the impacts are similar to 
construction. Accordingly, the County has clarified 
that construction related mitigation measures also 
apply to the decommissioning work performed 
pursuant to M-AE-3. Just as the construction related 
mitigation measures reduced construction impacts to 
below a level of significance, they will also reduce 
any potentially significant secondary impacts from 
decommissioning to below a level of significance. It 
should also be noted that M-AE-3 includes timing 
for the development of a Decommissioning Plan and 
submittal to the County.  
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O5-85 Comment noted. Please see Responses to Comments 
O5-14, O5-15, and O5-84 above.  

O5-86 Please also refer to Responses to Comments O5-14, 
O5-15, and O5-84 above. The County notes that the 
Decommissioning Plan’s timing is appropriate 
because more details about the project materials will 
be known at that time. In addition, CEQA only 
requires the County to mitigate for significant impacts 
that are foreseeable. The Decommissioning Plan will 
address any foreseeable aesthetic impacts and 
secondary impacts using the performance standards 
noted in Response to Comments O5-14 and O5-15. 

O5-87 Please refer to response to comments O5-22 through 
O5-24. Additionally, the County understands that the 
final determinations of jurisdictional waters are legal 
determinations by the state and federal agencies with 
jurisdiction. They are responsible agencies, not the 
Lead Agency. Therefore, their final determinations on 
jurisdictional waters logically come after the County 
certifies an EIR that evaluates the Proposed Project or 
a Project alternative. Their determinations are 
completed during their individual responsible agency 
permitting process. Nevertheless, the public and 
County decision-makers can adequately assess the 
impact because the DEIR assumes these waters are 
jurisdictional under the ACOE, CDFW, and RWQCB 
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and states that impacts to these features are significant 
and provides measures to reduce the impacts to less 
than significant. The County accepts the mitigation 
measures and project restrictions set forth by these 
agencies during the permitting process. 

O5-88 This refers to the mitigation measure for CULT#GR-
2(b) at DEIR, pp. 2.3.24-25 which says “The Research 
Design and Data Recovery Program (Program) shall 
be prepared by the Project Archaeologist in 
consultation with the Native American monitor. The 
County Archaeologist shall review and approve the 
Program, which shall be carried out using professional 
archaeological methods.” There is no improper 
deferral of mitigation because the performance 
standards are all the professional archeological 
methods identified in the mitigation measure in the 
sentence that follows the one commenter quotes, each 
of which would adequately reduce the impact to below 
a level of significance. The public and decision-
makers are not left without adequate information to 
evaluate the effectiveness of the mitigation measure 
because that sentence states, “The Program shall 
include (1) avoidance of Traditional Cultural 
Properties, (2) reasonable efforts to preserve 
(avoidance) “unique” cultural resources pursuant to 
CEQA Section 21083.2(g) or Sacred Sites, (3) the 
capping of identified Sacred Sites or unique cultural 
resources and placement of development over the cap, 
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if avoidance is infeasible, and (4) data recovery for 
non-unique cultural resources. The preferred option is 
preservation (avoidance).”  

O5-89 See Response to Comment O1 and O2. As noted in 
prior responses to comments, there is no obligation 
under CEQA to provide weblinks for the documents 
“referenced” in the EIR, though most are easy to locate 
through the search function on the County’s website or 
a broader internet search. In any event, the documents 
requested have been made available to the commenter 
pursuant to the California Public Records Act made by 
the commenter’s law firm. The Notice of Availability 
included the physical address and a web link to where 
the DEIR and Appendices were available. 
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O5-90 Comment noted. This comment concludes the letter and 
no further response is required. Please refer to Response 
to Comment 05-6 regarding recirculation. 

O5-91 Detailed responses to the letter provided by Matt 
Hagemann and Jessie Jaeger (Exhibit A of the 
comment letter) and the letter provided by Renee 
Owens (Exhibit B of the comment letter) are provided 
as requested by the commenter.  

 All other attachments (including attachments to 
Exhibits A and B) were determined to be references in 
support of the comment letter. All attachments are 
noted and do not address the adequacy of the DEIR, 
therefore no further response is required. 

 

 

 

 

 

 

 




