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July 1, 2016

VIA EMAIL AND OVERNIGHT MAIL

Oakland Community and Economic Development Agency
Planning and Zoning Division
Attn: Peterson Vollmann, Planner III
City of Oakland /
250 Frank H. Ogawa Plaza, Suite 2114
Oakland, CA 94612
Email: pvollmann@oaklandnet.com

City Clerk

City of Oakland

One Frank H. Ogawa Plaza
Oakland, CA 94612

Email: cityclerk@oaklandnet.com

Re: 226 13tk Street Project (PLLN15320) Appeal to Oakland City
Council

- Dear Mr. Vollmann and City Clerk:

We write on behalf of Oakland Residents for Responsible Development to
appeal the Oakland Planning Commission’s June 22, 2016 decision to approve the
following entitlements for the 226 13th Street Project (“Project”):

1. Adoption/approval of the CEQA Findings.

2. Approval of the Regular Design Review for new construction, Major
Conditional Use Permits for a large project in the D-LM Zone, Minor
Conditional use Permit to allow a base height of up to 85 feet, Minor
Variance to allow two loading berths where three are required, and

Vesting Tentative Parcel Map for new condominiums.,xsubject to the
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attached findings and conditions of approval, including the Standard
Conditions of Approval/Mitigation Monitoring and Reporting Program.

The Project includes a ﬁve-story'building over a two-story podium with
approximately 262 multi-family units, parking for approximately 198 vehicles, and
approximately 12,090 square feet of retail space on 14th Street. -

This appeal letter demonstrates that the Commission’s decision was not
supported by substantial evidence in the record. Specifically, we identified several
flaws in the City’s analysis, as well as new information regarding new or more
severe impacts than previously analyzed in the LMSAP EIR, which were not
adequately considered by the Commission. Furthermore, we identified several
mitigation measures not previously analyzed that would reduce significant impacts.
The City’s CEQA Analysis fails to analyze and mitigate the Project’s construction
health risks to the surrounding community, which are new or more severe than
previously analyzed. Therefore, the City lacks substantial evidence to support the
conclusions in its CEQA Analysis and an EIR is required.

This appeal letter and attachments raises each and every issue that is
contested, and includes all arguments and evidence in the record previously
presented to the Planning Commission as required by Section 17.134.070 of the
Oakland Planning Code. We previously filed comments on the Project on May 31,
2016 with the assistance of experts Matt Hagemann and Jessie Jaeger from
SWAPE, which we incorporate herein by reference.! Furthermore, we reviewed the
June 1, 2016 letter from the City’s consultant, ICF International? with the
assistance of SWAPE. SWAPE’s attached technical comments are submitted as
support for this appeal letter, and SWAPE’s May 31 letter is incorporated herein by
reference.3

' See Letter and Attachments from Laura Horton to the Oakland Planning Commission and Peterson
Vollman re: Comments on the CEQA Analysis for the 226 13th Street Project (PLN15320), May 31,
2016, Attachment A.

2 See Letter from ICF International to Peterson Z. Vollmann re: 226 13th Street Project - Response to
Comment Letter from Adams Broadwell Joseph & Cardozo, June 1, 20186, (hereinafter, “Consultant
Letter”), Attachment B.

3 See Letter from Matt Hagemann and Jessie Jaeger, SWAPE, to Laura Horton re: Comments on the
14th & Alice Project (hereinafter, “SWAPE Comments”), May 31, 2016 [found in Attachment A]; See
also Letter from Matt Hagemann and Jessie Jaeger, SWAPE, to Laura Horton re: Response to
Comments on the 226 13th Street Project (PLN 15-320) (hereinafter, “SWAPE Comments II”),
Attachment C.
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L STATEMENT OF INTEREST

Oakland Residents for Responsible Development (“Oakland Residents”) is an
unincorporated association of individuals and labor organizations that may be
adversely affected by the potential impacts associated with Project development.
The association includes Alan Guan, Risi Agbabiaka, Peter Lew, Bridgette Hall,
Tanya Pitts, the International Brotherhood of Electrical Workers Local 595, *
Plumbers and Steamfitters Local 342, Sheet Metal Workers Local 104, Sprinkler
Fitters Local 4883, and their members and their families who live and/or work in the
City of Oakland and Alameda County.

The individual members of Oakland Residents live, work, and raise their
families in the City of Oakland. They would be directly affected by the Project’s
impacts. Individual members may also work on the Project itself. They will
therefore be first in line to be exposed to any health and safety hazards that may
exist on the Project site.

The organizational members of Oakland Residents also have an interest in
enforcing the City’s planning and zoning laws and the State’s environmental laws
that encourage sustainable development and ensure a safe working environment for -
its members. Environmentally detrimental projects can jeopardize future jobs by
making it more difficult and more expensive for business and industry to expand in
the region, and by making it less desirable for businesses to locate and people to live
there. Indeed, continued degradation can, and has, caused restrictions on growth
that reduce future employment opportunities. Finally, Oakland Residents’
members are concerned about projects that present environmental and land use
impacts without providing countervailing economic and community benefits.

II. THE CITY MAY NOT RELY ON PREVIOUS ENVIRONMENTAL
ANALYSIS FOR PROJECT APPROVAL

CEQA has two basic purposes, neither of which is satisfied by the CEQA
Analysis. First, CEQA is designed to inform decision makers and the public about -
the potential, significant environmental impacts of a project before harm is done to
the environment.4 The EIR is the “heart” of this requirement.> The EIR has been

* 14 Cal. Code Regs. § 15002(a)(1) (‘CEQA Guidelines”); Berkeley Keep Jets Over the Bay v. Bd. of
Port Comm’rs. (2001) 91 Cal.App.4th 1344, 1354 (“Berkeley Jets”); County of Inyo v. Yorty (1973) 32
Cal.App.3d 795, 810.
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described as “an environmental ‘alarm bell’ whose purpose it is to alert the public
and its responsible officials to environmental changes before they have reached
ecological points of no return.”® :

To fulfill this function, the discussion of impacts in an EIR must be detailed,
complete, and “reflect a good faith effort at full disclosure.” An adequate EIR must
contain facts and analysis, not just an agency’s conclusions.® CEQA requires an
EIR to disclose all direct and indirect potentially significant environmental impacts
of a project.? A

Second, CEQA directs public agencies to avoid or reduce environmental
damage when possible by requiring imposition of mitigation measures and by
" requiring the consideration of environmentally superior alternatives.l® If an EIR
identifies potentially significant impacts, it must then propose and evaluate
mitigation measures to minimize these impacts.l! CEQA imposes an affirmative
obligation on agencies to avoid or reduce environmental harm by adopting feasible
project alternatives or mitigation measures.!2 Without an adequate analysis and
description of feasible mitigation measures, it would be impossible for agencies
relying upon the EIR to meet this obligation.

Under CEQA, an EIR must not only discuss measures to avoid or minimize
adverse impacts, but must ensure that mitigation conditions are fully enforceable
through permit conditions, agreements or other legally binding instruments.13 A
CEQA lead agency is precluded from making the required CEQA findings unless the
record shows that all uncertainties regarding the mitigation of impacts have been
resolved; an agency may not rely on mitigation measures of uncertain efficacy or

3 No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 84.
® County of Inyo v. Yorty (1973) 32 Cal.App.3d 795, 810.
" CEQA Guidelines § 15151; San Joaquin Raptor/Wildlife Rescue Center v. County of Stamslaus
(1994) 27 Cal.App.4th 713, 721-722. :
8 See Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 568.
? Pub. Resources Code § 21100(b)(1); CEQA Guidelines § 15126.2(a).
1 CEQA Guidelines § 15002(a)(2) and (3); Berkeley Jets, 91 Cal.App.4th at 1354; Laurel Heights
Improvement Ass’n v. Regents of the University of Cal. (1998) 47 Cal.3d 376, 400.
" Pub. Resources Code §§ 21002.1(a), 21100(b)(3).
"21d., §§ 21002-21002.1.
¥ CEQA Guidelines § 15126.4(a)(2).
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feasibili‘by.14 This approach helps “insure the integrity of the process of decision by
precluding stubborn problems or serious criticism from being swept under the
rug.”15 A

Following preliminary review of a project to determine whether an activity is
subject to CEQA, a lead agency is required to prepare an initial study to determine
whether to prepare an EIR or negative declaration, identify whether a program
EIR, tiering, or other appropriate process can be used for analysis of the project’s
environmental effects, or determine whether a previously prepared EIR could be
used with the project, among other purposes.’® CEQA requires an agency to
analyze the potential environmental impacts of its proposed actions in an EIR
except in certain limited circumstances.l” A negative declaration may be prepared
instead of an EIR when, after preparing an initial study, a lead agency determines
that a project “would not have a significant effect on the environment.”18

When an EIR has been prepared for a project, CEQA requires the lead agency
to conduct subsequent or supplemental environmental review when one or more of
the following events occur:

(a)  Substantial changes are proposed in the project which will require
major revisions of the environmental impact report;

(b)  Substantial changes occur with respect to the circumstances under
which the project is being undertaken which will require maJor
revisions in the environmental impact report; or

(c) New information, which was not known and could not have been
known at the time the environmental impact report. was certified as
complete, becomes available.!?

" Kings County Farm Bur. v. County of Hanford (1990) 221 Cal.App.3d 692, 727-28 (a groundwater
purchase agreement found to be inadequate mitigation because there was no record evidence that

replacement water was available).
5 Concerned Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935.

'® CEQA Guidelines §§ 15060, 15063(c).

1" See, e.g., Pub. Resources Code § 21100.
'® Quail Botanical Gardens v. City of Encinitas (1994) 29 Cal.App.4th 1597; Pub. Resources Code

§ 21080(c).
1 Pub. Resources Code § 21166.
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‘The CEQA Guidelines explain that the lead agency must determine, on the
basis of substantial evidence in light of the whole record, if one or more of the
following events occur:

(1)  Substantial changes are proposed in the project which will require
major revisions of the previous EIR due to the involvement of new
significant effects or a substantial increase in the severity of previously
identified effects;

(2)  Substantial changes occur with respect to the circumstances under
which the project is undertaken which will require major revisions of
the previous EIR due to the involvement of new significant
environmental effects or a substantial increase in the severity of
previously identified significant effects; or

(3)  New information of substantial importance, which was not known and
could not have been known with the exercise of reasonable diligence at
the time the previous EIR was certified as complete or the negative
declaration was adopted, shows any of the following:

(A)  The project will have one or more significant effects not
discussed in the previous EIR or negative declaration;

(B)  Significant effects previously examined will be substantially
more severe than shown in the previous EIR;

(C) Mitigation measures or alternatives previously found not to be
feasible would in fact be feasible, and would substantially
reduce one or more significant effects of the project, but the
project proponents decline to adopt the mitigation measure or
alternative; or

(D) Mitigation measures or alternatives which are considerably
~ different from those analyzed in the previous EIR would
substantially reduce one or more significant effects on the
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environment, but the project proponents decline to adopt the
mitigation measure or alternative.20 .
Only where none of the conditions described above calling for preparation of
~a subsequent or supplemental EIR have occurred may the lead agency consider

preparing a subsequent negative declaration, an Addendum or no further
documentation.?! For Addendums specifically, which is one of several CEQA
exemption/streamlining avenues that the City claims is applicable to the Project,
CEQA allows Addendums to a previously certified EIR “if some changes or additions
are necessary but none of the conditions described in Section 15162 calling for
preparation of a subsequent EIR have occurred.”22

Here, the City has failed to demonstrate that the Project can be lawfully
approved based on the CEQA Analysis provided. Indeed, as explained in this letter,
the City -must disclose, analyze, and mitigate the Project’s significant impacts in an
EIR. Otherwise, the City’s approval of the Project would violate CEQA.

A. The Project is Not Consistent with CEQA Addendum and
Exemption Requirements

The City claims the Project is consistent with CEQA Guidelines Sections
15162 (Subsequent EIR and Negative Declaration), 15164 (Addendums), and 15168
(Program EIRs).23 However, the City’s reliance on these provisions is misplaced for
two reasons.

First, the CEQA Analysis does not simply provide “some changes or
additions” to the EIR as is allowed under the Addendum provision; rather, it
includes over 2,000 pages of analysis for a large development project which is
different from the project analyzed in the LMSAP EIR.2¢ Indeed, the City’s
unlawful use of the Addendum provision has occurred frequently in other projects in
Oakland.?> The City must discontinue this practice, which clearly violates CEQA.
Second, as explained further below, the Project will result in new or more severe

% CEQA Guidelines § 15162(a)(1)-(3).

2! CEQA Guidelines § 15162(b).

2 CEQA Guidelines § 15164.

% CEQA Analysis, Attachment B, p. B-1.

“Id., at p. 2.

% See 2400 Valdez Street Project, (PLN15-336),

http://www2.0aklandnet.com/oakcal/groups/ceda/documents/report/oak057878.pdf.

3506-005rc

{‘, printed on recycled paper




July 1, 2016
Page 8

significant impacts than analyzed in previous EIRs, and there are new mitigation
measures that were not considered in the previous EIRs, but that could reduce
those impacts to a less than significant level. In any case, the City’s decision must
be supported by substantial evidence.?¢ Here, the City’s decision not to prepare a
subsequent or supplemental EIR for the Project is not supported by substantlal
evidence.

The City also relies on additional CEQA provisions that allow approval of
projects without an EIR in narrow circumstances. Specifically, the City relies on
CEQA Guidelines Sections 15183 (Community Plan)?7 and 15183.3 (Qualified
Infill)28 for Project approval. However, the City’s determination that exemptlons
also apply is not supported by substantial evidence.

The exemptions apply only when a Project does not have impacts peculiar to
the proposed project that are new or more significant than previously analyzed or
can be substantially mitigated by uniformly applicable development policies or
standards. The Project fails to meet these requirements because the Project’s
health risks from diesel particulate matter (“DPM”) emissions during construction
are highly significant. In particular, because the LMSAP did not actually quantify
project-level health risks, the absence of any previous project-specific analysis
undermines the City’s determination that Standard Conditions of Approval
(“SCAs”) would mitigate the impact. Unfortunately, the LMSAP EIR did not fully
- address these peculiar and more significant impacts, and there are mitigation
measures not previously identified that would reduce these significant impacts.

Thus, the Project will have new or more severe significant impacts than
previously analyzed in the LMSAP EIR. In addition, as described below, the site-
specific analysis conducted for the Project is flawed in several ways and the CEQA
Analysis fails to incorporate all feasible mitigation. Therefore, the City may not
rely on the CEQA Analysis for Project approval, and must provide detailed analysis
of the Project’s impacts in an EIR.

* Id. §§ 15162 (a), 15164(e), and 15168(c)(4).
7 CEQA Guidelines Section 15183.
% CEQA Guidelines Section 15183.3.
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B. The CEQA Analysis Fails To Adequately Analyze and Mitigate
Project-Specific Health Risk From Diesel Particulate Matter

1 The City is Required to Quantify the Project’s Health Risk from
DPM Emissions During Construction

The California Air Resources Board (“CARB”) identifies DPM as a toxic air
contaminant (“TAC”) based on published evidence of a relationship between diesel
exhaust exposure and lung cancer and other adverse health effects.?9 In 2012, the
International Agency for Research on Cancer listed diesel engine exhaust as
“carcinogenic to humans.”3® As with other air pollutants, SWAPE explains that
DPM emissions during development construction can impact both on-site
construction workers and the surroundinig community such as schools and
- residential sensitive receptors.3!

The LMSAP EIR concludes that “[d]evelopment facilitated by the proposed
Plan would potentially expose sensitive receptors to substantial health risks from
[TACs] from sources including both DPM and gaseous emissions.”32 Furthermore,
the LMSAP EIR found that while compliance with the City’s SCAs “would entail the
preparation of site-specific health risk assessments which would reduce DPM
exposure to a less than significant level”, the SCAs would not necessarily reduce
gaseous TACs to a less-than-significant level.33 Therefore, the LMSAP EIR found
the impacts related to DPM exposure would be less than significant, while the
remaining TAC impacts (related to gaseous sources) would be significant and
unavoidable.34

The LMSAP EIR did not address construction related exposures because
“[tlhe specificity of detail necessary to conduct a health risk assessment is not
available at the Plan stage...”3® The LMSAP EIR thus deferred the assessment of
health risks from construction activities to the project level stage where project-

? http://www .arb.ca.gov/research/diesel/diesel-health.htm.
01d.

3 SWAPE Comments, p. 14.

2 LMSAP DEIR, p. ES-34.

¥ 1d.

*1d., at 3.3-25.

¥ Id., at 3.3-39.
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specific impacts and mitigation measures could be determined to ensure that DPM
exposure would not exceed applicable thresholds.

As we previously explained in our May 31 comments, the CEQA Analysis
completely fails to evaluate the health risk posed to nearby sensitive receptors from
exposure to DPM emissions released during Project construction, despite the
indication in the LMSAP EIR that a health risk assessment (“HRA”) would be
required.?¢ The City’s omission of an HRA is particularly egregious because there
are several schools in the area, including the American Indian Public Charter
School, which is a charter middle school with predominantly low-income, minority
students within two blocks of the Project. Oakland Charter High School is also just
a feW blocks away from the Project site.

The CEQA Analysis justifies the omission by stating “[d]ue to the variable
nature of construction activity, the generation of TAC emissions in most cases
would be temporary. . . Current models and methodologies for conducting health
risk assessments are associated with longer-term exposure periods of 9, 40, and 70
years, which do not correlate well with the temporary and highly varlable nature of
- construction activities.”37

In addition, the CEQA Analysis states that although “[t]he LMSAP EIR
determined that sensitive receptors in proximity to construction-related DPM
emissions (generally within 200 meters) could be subject to increased cancer risk,
chronic health problems, and acute health risk,” all future development projects
pursuant to the LMSAP would be subject to basic construction control measures
and best management practices through implementation of SCA 19/ SCA-AIR-1.38
SWAPE’s analysis demonstrates that these justifications are misplaced.

Although the CEQA Analysis incorporates SCAs from the LMSAP, the City is
not absolved of CEQA’s requirement that agencies disclose significant
environmental impacts to the public and mitigate those impacts.3® The CEQA
Analysis openly states that the LMSAP EIR determined that sensitive receptors
may be subject to an increased cancer risk due to construction activities. Therefore,
CEQA mandates that the City quantify that risk in order to determine if the basic

¥ SWAPE Comments, p. 14.

7 CEQA Analysis, p. 39.

BId.

¥ CEQA Guidelines §§ 15126.2, 15126.4.
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construction control measures and best management préctices in SCA 19/ SCA-AIR-
1 will reduce DPM emissions to less than significant levels.

Furthermore, the CEQA Analysis assumes that because construction would
occur over a short period of time, the health risk posed from construction activities
would be negligible. SWAPE explains that this determination conflicts with most
recent guidance published by the Office of Environmental Health Hazard
Assessment (“OEHHA?”), the organization responsible for providing
recommendations for health risk assessments in California. OEHHA's Risk
Assessment Guidelines: Guidance Manual for Preparation of Health Risk
Assessments, which was formally adopted by OEHHA in March of 2015, describes
the types of projects that warrant the preparation of a health risk assessment.40
OEHHA guidance recommends that all short-term projects lasting at least two
‘months be evaluated for cancer risks to nearby sensitive receptors.4! Here, Project
construction is expected to last 24 months. In addition, Project construction will
produce emissions of DPM, as described in the CEQA Analysis. SWAPE explains
that OEHHA'’s recommendation that such short-term projects be evaluated for
cancer risks to nearby sensitive receptors “reflects the most recent health risk
assessment policy, and as such, an assessment of health risks to nearby sensitive
receptors from construction should be included in a revised CEQA evaluation for the
Project.”42

2. The Project Will Result in Significant Health Risks from DPM
Emissions During Construction

In light of the City’s failure to quantify the Project’s impacts from DPM
emissions during construction, SWAPE prepared a simple screening-level health
risk assessment using AERSCREEN. SWAPE’s analysis demonstrates that
construction-related DPM emissions will result in a previously undisclosed
significant impact to the surrounding community.43

SWAPE’s California Emissions Estimator Model Version CalEEMo0d.2013.2.2
(“CalEEMod”) annual emissions indicate that construction activities will generate

. " “Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments.”
OEHHA, February 2015, available at: http://oehha.ca.gov/air/hot spots/hotspots2015.html.
“1d., at 8-18.

2 SWAPE Comments, p. 15.

“1d.
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approximately 897.2 pounds of DPM over a 728 day construction period.44
Construction activity was simulated as a 1.4 acre rectangular area source in
AERSCREEN, with dimensions of 95 meters by 60 meters. SWAPE explains that a
release height of three meters was selected to represent the height of exhaust stacks
on construction equipment, and an initial vertical dimension of one and a half
meters was used to simulate instantaneous plume dispersion upon release.
Furthermore, an urban meteorological setting was selected with model-default
inputs for wind speed and direction distribution.#5

- SWAPE calculated the excess cancer risk for each sensitive receptor location,
for adults, children, and/or infant receptors using applicable HRA methodologies
prescribed by OEHHA 46 OEHHA recommends the use of Age Sensitivity Factors
(“ASF's”) to account for the heightened susceptibility of young children to the
carcinogenic toxicity of air pollution.4” According to the revised guidance, quantified
cancer risk should be multiplied by a factor of ten during the first two years of life
(infant), and by a factor of three for the subsequent fourteen years of life (child aged
two until sixteen). Furthermore, in accordance with guidance set forth by the
BAAQMD, SWAPE used 95t percentile breathing rates for infants and children and
80tk percentile breathing rates for adults.#® Furthermore, SWAPE used a cancer
potency factor of 1.1 (mg/kg-day)-! and an averaging time of 25,550 days. The
results of SWAPE’s calculations are shown below.

44 Id

45 Id‘

“$1d., at 16.

7 “Risk Assessment Guidelines Guidance Manual for Preparation of Health Risk Assessments.”

OEHHA, February 2015, available at:

http://oehha.ca.gov/air/hot spots/2015/2015GuidanceManual.pdf.
* “Air Toxics NSR Program Health Risk Screening Analysis (HRSA) Guidelines,” BAAQMD,

January 2010, available at:

http//www.baagmd.gov/~/media/Files/Engineering/Air%20Toxics%20Programs/hrsa guidelines.ashx,
p. 2-3. ‘
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SWAPE concludes that “[t]he excess cancer risk to adults, children, and
infants during Project construction for the sensitive receptors located 100 meters
away are 50.4, 371, and 337 in one million, respectively.”® The adult, child, and
infantile exposure for the sensitive receptors clearly exceed the BAAQMD threshold
of 10 in one million.59 Thus, the Project will result in significant health risks from
DPM emissions during construction. As a result, SWAPE concludes that the City
must prepare a refined HRA using site-specific meteorology and specific equipment
usage schedules and include the HRA in an EIR to examine air quahty and public
health impacts generated by Project construction.5!

“ SWAPE Comments, p. 16.

T BAAQMD CEQA Air Quality Guidelines, p. 2-5,

http://www.baagmd gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA %2
0Guidelines May%202011 5 3 11.ashx.

! SWAPE Comments, p. 16.
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3. The City Fails to Inéorporate all Feasible Mitigation Measures
Required to Reduce Significant Impacts-from DPM Emissions

SWAPE’s screening-level HRA demonstrates that construction of the Project
would result in significant health risks.52 Thus, SWAPE provides a detailed list of
mitigation measures that could be incorporated to reduce DPM exposure. Although
the CEQA Analysis incorporates SCA AIR-1 (SCA 19) from the LMSAP FEIR, the
Project would require even further measures to reduce the significant impacts from
DPM emissions to less than significant levels. SWAPE notes that additional
mitigation measures can be found in the California Air Pollution Control Officers
Association’s (“CAPCOA”) Quantifying Greenhouse Gas Mitigation Measures, which
reduces GHG emissions, as well as reduce Criteria Air Pollutants such as
particulate matter (PM).53 Mitigation measures for particulate matter emissions,
which are described in further detail in SWAPE’s May 31 comments, include:%*

e Limiting construction equipment beyond regulation requirements;

e Requiring implementation of diesel control measures as described by the
Northeast Diesel Collaborative (“NEDC”);

Repowering or replacing older construction engines;

Installing retrofit devices on existing construction equipment;

Using electric or hybrid construction equipment;

Instituting a Heavy-Duty Off-Road Vehicle Plan,;

Implementing a Construction Vehicle Inventory Tracking System; and
“Enhanced Exhaust Control Practices,” recommended by the Sacramento
Metropolitan Air Quality Management District (“SMAQMD”).55

2 & ¢ o e o

The CEQA Analysis is inconsistent with the LMSAP because it fails to
quantify the health risk associated with DPM emissions for this Project, as
anticipated under the LMSAP EIR. Furthermore, the City failed to identify and
incorporate feasible mitigation measures, not previously identified, that would
reduce the Project’s highly significant health risk impacts during construction. In
light of the fact that the LMSAP EIR identified the health risk from DPM during
construction as a less than significant impact, this Project does, in fact, present
substantial new information showing a new or more severe significant impact than

21d., at 17. ' -
53 http /[www.capcoa.org/wp-content/uploads/2010/11/CAPCOA-Quantification- Report—9 14-Final.pdf.

** SWAPE Comments, p. 17 — 21.
5 hitp://www.airquality. org/cega/Ch3EnhancedExhaustControl 10-2013.pdf.
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previously analyzed. Furthermore, there are mitigation measures not previously
identified that could potentially reduce the impact to less than significant levels.
Therefore, CEQA requires the City to prepare an EIR for the Project, and the City
may not rely on the CEQA Analysis for Project approval.

4. ICF International’s June 1, 2016 Letter Fails to Resolve These
Issues ' : .

On June 1, 2016, the City’s Consultant ICF International prepared a letter
responding to our May 31 comments. The consultant letter attempts to address our
concerns on this matter, stating that the LMSAP EIR determined that the health
risks from the plan buildout would be less than significant, and that “there is no
evidence that the project would have . . . impacts that are new or more significant
than previously analyzed in the LMSAP EIR.”56 This is an inaccurate statement,
given that in the absence of any Project-specific analysis whatsoever, SWAPE
conducted its own analysis and found that the Project would far exceed health risk
thresholds. SWAPE’s analysis constitutes substantial evidence, whereas the City
has completely failed to provide any quantification of the Project’s health risks.

The consultant letter further states that “there is nothing in the LMSAP EIR
indicating that a stand-alone health risk assessment for construction-related
impacts is required on a project-by-project basis.”5” However, this legal argument
from the consultant overlooks the fact that CEQA itself requires disclosure of the
scope and severity of a project’s environmental impacts where such information is
necessary to allow decisionmakers and the public to understand the environmental
consequences of the project.?® The City’s failure to conduct a project-specific health
risk assessment both at the program and project level violates CEQA’s disclosure
mandate.

SWAPE explains in its July 1 letter that the City’s justification for failing to
quantify the health risk is inadequate. Specifically, without quantification of this
risk, SWAPE states that “it is unclear how much the risk will be minimized, and is
unclear if this risk will be reduced to a less-than-significant level once these

6 Consultant Letter, p. 4.

1d. ‘

. %8 See at Berkeley Keep Jets Over the Bay Committee v. Bd. of Port Commissioners (2001) 91
Cal.App.4th 1344, 1382; see also Cadiz Land Co. v. Rail Cycle (2000) 83 Cal.App.4th 74, 93-94.
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mitigation measures are implemented.”® In addition, SWAPE finds that the City
failed to adequately analyze the feasibility of the mitigation measures provided in
SCA AIR-1 and measures provided in SWAPE’s May 31 letter.60

In fact, SWAPE finds the consultant’s statement that “The project sponsor
would ensure that construction equipment would meet Tier 4 emissions standards”
to be “questionable” as the feasibility of using all Tier 4 equipment is “unclear.”6!
SWAPE concludes that the City has failed to demonstrate the feasibility of
implementing this measure once the Project is approved.

SWAPE explains that Tier 4 emission standards were introduced in 2004,
and were phased in from 2008 — 2015 but that the tiered emission standards “are
only applicable to newly manufactured nonroad equipment.”82 According to the
United States Environmental Protection Agency (“EPA”) “if products were built
before EPA emission standards started to apply, they are generally not affected by
the standards or other regulatory requirements.”83 Therefore, pieces of equipment
manufactured prior to 2000 are not required to adhere to Tier 2 emission standards,
and pieces of equipment manufactured prior to 2008 are not required to adhere to
Tier 4 emission standards.4 SWAPE further explains that “[c]lonstruction
equipment often lasts more than 30 years; as a result, Tier 1 equipment and non-
certified equipment are currently still in use.85 SWAPE estimates that of the two
. million diesel engines currently used in construction, 31 percent were manufactured
before the introduction of emissions regulations. 66

Furthermore, SWAPE notes that a California Industry Air Quality Coalition
report estimated that approximately 7% and less than 1% of all off-road heavy duty
diesel equipment in California was equipped with Tier 2 and Tier 3 engines,

* SWAPE Comments II, p. 2.

“Id.,at2-3.

S11d., at 3.

“1d.

% «“Prequently Asked Questions from Owners and Operators of Nonroad Engines, Vehicles, and
Equipment Certified to EPA Standards.” United States Environmental Protection Agency, August
2012. Available at: http://www.epa. gov/oms/h1ghway diesel/regs/420f12053.pdf.

% SWAPE Comments I, p. 3.

65 Id

“1d.
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respectively.6? The report further stated that “cleaner burning Tier 4 engines...are
not expected to come online in significant numbers until 2014.768 Given that
significant production activities have only just begun within the last couple of years,
SWAPE states that there is a limited availability of Tier 4 equipment.69 In
addition, due to the complexity of Tier 4 engines, SWAPE notes that “it is very
difficult if not nearly impossible, to retrofit older model machinery with this
technology.””0 Therefore, available off-road machinery equipped with Tier 4 engines
are mostly new.

Thus, even just based on availability, SWAPE finds that the City has failed to
demonstrate that all of the construction equipment utilized for the Project will have
Tier 4 engines. SWAPE further states that according to the California Air
Resources Board (“CARB”), engine tiers for large and medium construction fleets
(fleets with over 2,500 horse power) must be Tier 2 or higher.- Therefore, CARB
does not require that off-road construction fleets be comprised solely of Tier 4 Final
engines. Rather, construction equipment fleets typically include a mix of Tier 2, 3,
and 4 engines, instead of just Tier 4 Final equipment exclusively.”

Moreover, SCA AIR-1 does not specifically require all Tier 4 equipment
during construction. Another mitigation measure, SCA AIR-2, specifically calls for
Tier 4 engines to reduce operational health risk impacts, but even then the measure
merely requires Tier 4 “if feasible.”’2 Without a condition specifically requiring all
Tier 4 engines during construction and a detailed analysis regarding the feasibility
of such a measure, SWAPE concludes that the City “failed to adequately
demonstrate that all of the Project’s construction equipment would meet Tier 4
standards.” 73 As a result, the City cannot rely on SCA AIR-1 to conclude that the
Project’s construction health risk would be reduced to below levels of significance.

§7 "White Paper: An Industry Perspective on the California Air Resources Board Proposed Off-Road
Diesel Regulations."Construction Industry Air Quality Coalition, available at: http://www.age-
ca.org/uploadedFiles/Member Services/Regulatory-Advocacy-Page-
6P;DFS/Whi’ce Paper CARB OffRoad.pdf. '
Id.
% SWAPE Comments II, p. 4.
°Id.
"Id.
2 CEQA Analysis, p. A-6.
" SWAPE Comments II, p. 4.
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III. CONCLUSION

The City’s environmental analysis for the Project fails to satisfy the
requirements of CEQA. As explained in this appeal and in our previous comments,
the City has failed to adequately analyze and mitigate the Project’s significant
~ health risks posed to the surrounding community, which are new or more severe
than previously analyzed, therefore disqualifying the Project from any CEQA
exemptions. For these reasons, we urge the City Council to reverse the
Commission’s Project approval and CEQA findings and order the preparation of an
EIR for the Project.

Sincefely,

aura E. Horton

LEH:ric
Attachments
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