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James W. Comett:-tcological Consultants

January 24, 2013
Elizabeth Klebaner
Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, California 94080-7037
Subject:

Agincourt 10 MW and Marathon 20 MW Photovoltaic Solar Facilities
Initial Studies, Biological Resource Reports, Biological Report Addendum,
Bunowing Owl Surveys and Desert Tortoise Surveys

Dear Ms. Klebaner:
I have reviewed the lni6al Studies (TS), Biological Resource Repo1is (BRR), Biologkal Report
Addendum (BRA), bmTowing owl surveys (BOS) and dese11 tortoise surveys (DTS), and
Jurisdictional Delineations completed for the proposed Agincourt 10 MW (Al 0) and Marathon
20 MW (M20) photovoltaic solar facilities (collectively, "Projects"). Both Projects are located on
private property under the planning jurisdiction of the County of San Bernardino. I have also
conducted my own research to evaluate the Projects and their potentially significant effects on
biological resources. My qualifications to perform this review include fo11y years of experience
as a professional California desert ecologist, hundreds of special-status plant and animal surveys,
and twenty years of formal research on Joshua tree population dynamics under permits from the
National Park Service. I have both prepared and reviewed nearly one thousand biological
resource sections of environmental documents. My professional resume is attached hereto.
My conunents on the above studies, surveys and reports follow.

I.

The biological studies fail to provide credjble information regarding the sensitive
species that occur on and ad,jacent to the Pro,ject sites.

A.

The biological studies fail to cover the entirety of the Projects' impact area.

The California Department offish & Game Staff Report on Burrowing Owl Mitigation 1 and the
Pre-project Field Survey Protocol for Potential Desert Tortoise Habitat required by the U.S. Fish

1

Staff Report on Burrowing Owl Mitigation, Department of Fish and Game, 20 12, Appendix C.
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& Wildlife Service, require intensive focused field surveys for each species. These protocols
require walking transects spaced at ten-meter intervals and off-site surveys on lands adjacent to a
project site. 2 The BR, BOS and DTS prepared for the Project sites fail to cover lands adjacent to
the Project sites. As a result, the studies fail to include a complete description of the
envirorunental setting and the special status species that will be impacted by the Projects.
The pervasive natural communities that surround both Projects can be expected to be severely
impacted by Project construction, operation and maintenance activities. 3 These activities include
noise resulting from constrnction and operation of the facilities, generation of dust from
construction vehicles and the downslope movement of toxic chemicals such as fuel and oil
during occasional precipitation events. Therefore, the "action area" Is not confined to the
inunediate Project footprints. The Applicant should be required to disclose the biological
resources on lands adjacent to the Project sites and analyze whether they would be impacted by
the Projects.
It is standard practice to conduct surveys at least I 00 meters beyond site boundaries since
important biological resources may lie immediately off site. Small animals can easily move off
and back onto a site in a manner of minutes, certainly in days. 4 The Applicant should be
required to follow standard practice and conduct wildlife surveys 100 meters beyond the
inurn:<liate Project site bmmdaries and disclose that information for public and agency review
and comment. In order to ascertain Project impacts on buiTowing owls and desert tortoise, the
Applicant should be required to survey lands lying within at least 200 meters of the Project site
boundaries. Protocol surveys for the burrowing owl are recommended at 150 meters beyond site
boundaries5 and desert tortoise surveys are required at 200 meters beyond site boundaries. 6 Both
of these sensitive species were detected on the Project sites. 7 The Applicant should be required
to conduct surveys for each of the above species in accordance with the recommended survey
protocols, and disclose the survey results for public and agency review and comment. At the
very least, a discussion should have been provided in the BRR as to why standard practices were
abandoned, recommendations were ignored and requirements not satisfied.

2

Preparing For Any Action That May Occur Within The Range Of The Mojave Desert Tortoise (Gophenis
agassizit). U.S. Fish & Wildlife Service, 2010.
3
Yahner, R.H. 1988. Changes in wildlife communities near edges. Conservation Biology 2(4):333-339.
4
Beny, K. H. 1986. Desert tortoise (Gopherus agassizii), relocation: Implications of social behavior and
movemehts. Herpetologica 42: 113- 125.
5
StaffReport on Burrowing Owl Mitigation, Department ofFish and Game, 2012, Appendix C.
6
Preparing For Any Action That May Occur Within 1he Range Of The Mojave Desert Tortoise (Gopherus
agassizii). U.S. Fish & Wildlife Service, 2010.
1
BRS Agincourt site, page 3-3; BRS Marathon site, page 3-3; BOS Agincourt site, pages 3-1 to 2-2; BOS Marathon
Site, page 3-1 to 3-2; DTS Agincourt site, page 3-2; DTS Marathon site, page 3-2.

2
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Finally, the proj ect description indicates that t10 offsite surveys on associated access roads or
transmission corridors were conducted. Such areas are prui of the project fo otprint and must be
surveyed for biological resources. Above-ground transmission lines are a h azard to birds. 8

B.

I~
::··

Competency of Field Investigators

It is impossible to determine the validity of any of the reports as no information was p rovided on
the academic training or relevant experience of the individuals conducting the fieldwork and
writing the reports. The report authors are not listed as field work participants and, therefore, did
not participate in any of the fieldwork and could have no first-hand knowledge of the site. There
was also no indication in the BRR or IS that fieldworkers reviewed the reports for accuracy. No
infom1 ation was provided as to the academic training of the fieldworkers or whether o r not they
had degrees in biology or other appropriate discipline. N o specific information was provided as
to the existence or extent of tllc rt:k vant experience of the :fieldworkers. Evidence of l wo
sensitive species, the burrowing owl and desert tortoise, was described in tbe reports but no
specific information was provided as to whe1her or not any of the field workers had ever
conducted surveys for the two species prior to their employ ment on this project. Finally, there
was no indication that any of the participants in the project had ever been involved in b iological
studies in the Moj ave Desert.

.

N
.....
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One technical issue strongly suggested that the team of field workers were unfamiliar with the
environment in which they worked. Table 5 on page 4-14 of the BRR (Agincourt site) and Table
4 of the BRR (Marathon site) i ndicate the teddy-bear Cholla, Cylindropuntia bigelovii, was
found on both Proj ect sites. This is a distinctive-appearin g species of cacti, quite unlike any other
in California. lt does not, however, occur in the western and central Mojave D esert where the
Project sites arc located. 9 /\n image of a related cactus species, the golden cholla(Cylindropuntia
echinocarpa) is shown in the BRR completed for the Agincourt Site on page A-1. This species
was not h1cluded in the plant species tables in either BRR. It was th.is species that was p robably
mistaken for the teddy-bear cholla. To a biologist familiar with the California deserts, this is an
egregious error and clearly ind icates unfamiliarity with the flora of the region and w1clermin es
the credibility of the findings of the sensitive plant surveys.
10

Desert environments have unique qualities that require specialized mcthodologies. In my
experience, specific inf01mation as to the quali ficatio ns of those developing a bio logical
resources report is always included the documen t. W ithout such information th e reliability of the
8

Manville, A.M. 2005. Bird Strikes and Electrocutfons at Power Lines, Communication Towers, and Wind
Turbines: State of the Art and State of the Science, Next Steps Toward Mitigation. lISDA Forest Service Gen.
Tech. Report. PSW-GTR-191.
9
Baldwin, B.G., D. 11. Goldman, D. J. Keil, R. Patterson, T. J. Rosatti and D. H. Wilken, editors. 20 12. The Jepson
Manual: vascular plants ofCalifornia, second edition. Un iversity of California Press, Berkeley, California.
1
FenstemJaker, L. F., E, V. McDonald and R. H. Webb. 2009. Regional thrca1s to the Mojave Desert in The
Mojave Desert: Ecosystem Processes and Sustainability. University of Nevada Press, Reno, Nevada.
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report contents cannot be ascertained, particularly when there are glaring errors and omissions as
there are in the BBRs prepared for the Projects.
C.

I~

Conflicting Field Times

The BRR, BOS and DTS prepared for each Project are in serious conflict with regard to the
timing of fieldwork that was allegedly conducted by the fieldworkers. The BRR for the
Agincourt site indicates tbal field workers Cristina Slaughter and Ronald Cummings were
conducting a reconnaissance-level survey on the site on February 16, 2010, from 10 a.m. in the
morning until 5:00 p.m. in the afternoon. 11 The BRR for the Marathon Site, located
approximately one-qua1ter mile from the Agincouti site, indicates the same field workers were
conducting a reco1maissance-level survey on the same date and during the same time period on
12
the Marathon Site as well. The same two people could not have been in two different places at
the same time. ln either scenario, the fieldwork times provided in the BRR are false .
Errors of duplication in repo1ts can occur when similar field methods are used and similar
projects are involved. However, contradicto1y field times were given not once, but on six
different occasions. When the "full coverage biologica) survey" was being conducted on the
Agincolut Site by David Kisner and Kelly Kephart on May 5, 201 1, they were also allegedly on
the Marathon Sile during lht: i<lt:ntit:al time pt:riod: from 8:00 a.m. until 7:00 p.m. 11 When the
delineation of jurisdictional waters and streambeds were conducted on the Agincourt Site by
Julie Love and Greg Hoisington on September 13, 2011, they were also allegedly on the
Marathon Site at exactly the same times on exactly the same day. 14 When Julie Love, William
Fletcher, Chris Munson and Natalie Evans were stated to be on the Agincourt Site inventorying
Joshua trees, they were also said to be on the Marathon Site, doing exactly the same thing, again
at the exact same Limt: pt:rio<l on precisely the same day. is The conflicting information provided
in the BRR precludes my ability to assess whether sufficient time and staffing was dedicated to
survey efforts to ensure reliable results.
The reports also indicate that, sometimes, the same people were doing different things on
different sjtes but at the same times. Based upon the data provided in the DTS report,
Christopher Julian, Julie Love and William Fletcher were conducting desert tortoise smveys
between the hours of 11 :30 a.m. and 5:10 p.m. on the Marathon Site on April 11, 2012. 16
Amazingly, they were also carrying out a native plant inventory on the Agincourt Site on the
very same day and at precisely the same hours.

17

This same contradiction occurred once more on

11

BRR for the Agincourt Site, page 3-2.
Ibid.
13
BRR Agincourt Site, page 3-2; BRR Marathon Site, page 3-2.
14
Ibid.
15
Ibid.
16
OTS Marathon Site, page 3-2.
17
BRR Agincourt Site, page 3-2.
12
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AprH 12 with the same people pe1forming different activities on different sites but during the
exact same time periods. 18 This apparent falsification of field times severely undercuts the
assertion in the reports for both Projects that "protocol surveys fo r Mojave desert tortoise
(Gopherus agassiziz) survey, and burrowing owl (Athene cunicularia)1' were undertaken. 19
Either protocol surveys were not conducted on one or the other site, or only half as much time
was spent on each site than is stated in the DTS and BRR.

If I assume that the fieldworkers actually split their time in half between the two Project sites on
the two days, then the tlu·ee field workers would have spent not 16 hours conducting tortoise
surveys on the Marathon Site but only 8 hours. Three field workers walking one-mile-per-hour
transects for eight hours equal a total of 24 hours of survey time. That is not enough time to
cover 152 acres of shrub- and ravine-covered desert. Proper coverage of 152 acres requh es that
approximately 42.5 hours of transect walking be conducted on the site. 20 Thus, in my
professional opinion, insufficient time was spent conducting tortoise surveys to obtain reliable
results and federa l protocol was not followed.
D.

Questionable Plant Lists

The likely falsification of field data appears not to be confined to field survey time schedules. A
<.:umpari~un ufthe two plant tables described above show no difference between the Agincourt
and Marathon sites. They are exactly the same. In my forty years of conducting botanical surveys
for the environmental review process, I find that it is nearly impossible for two separate sites to
have identica1 floras. The most likely explanation for identical plant lists is that one site was not
properly surveyed. A second possibility js that the findings of the botanical surveys were
combined into one table. In either case, the plant tables do not constitute an accurate survey of
existing biological resources and, in particular, sensitive plant species.
E.

Inaccurate Habitat Analysis for LeConte's Thrasher

The BRRs fail to adequately address the LeConte's thrasher, a State Species of Special Concern.
This species likely occurs on or near the Project sites because the habitat is highly suitable.
The BRRs suggest the tlu·asher is absent because "saltbush scrub habitat is not present on-site,"2 1
infonn ation the report author most likely obtained from the California Department of Fish &

18

DTS Marath011 Site, page 3-2; BRR Agincourt Site, page 3-2.
BRR, page 3-2.
20
The Project site is approximately 2,640 feet by 2,640 feet. Divide 2,640 feet by transects spaced 31 feet apart
which equals approximately 85 half-mile transects to cover the site. Walking at one-mile-per-hour wouJd take 42.5
hours.
ii BRR Agincourt Site, page 4-33; BRR Marathon Si1e, page 4-3 1.
19
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Wildlife. 22 However, this information relates only to the San Joaquin Valley population of
LeConte's thrasher, not populations living in the Mojave Desert.. Populations of this species in
the Mojave Desert are typicaJly found in "the creosote bush association," 23 plant associations of
"mostly cholla and creosote bush"24 and normally "under creosote bushes."25 The latter
vegetation communities occur on both Project sites. Based on the limited baseline info1mation
provided in the BR.Rs, it should be assumed that the LeConte's thrasher is present on the Project
sites and will be impacted by Project development. ,
F.

Incomplete Species Assessment

The vertebrate species list is woefully inadequate because it is incomplete. The vertebrate species
shown in Table 6 (Agincourt site) and Table 5 (Marathon site) suggest that no snakes, almost no
rodents and no bats occur on either Project sites. In fact, these animal groups are among the most
abundant groups of desert animals. 26
Certain extremely common resident species were not observed. For example, the lack of
observations of such species as the western whiptail27 (Agincourt site), black-throated sparrow28
(both Project sites) and antelope ground squirrel 29 (both Project sites) seriously undermines the
credentials and credibility of the field workers. In addition, the lists should have included species
that would normally be expected on the project sites but were not observed including the desert
iguana, prairie falcon (a state fully protected species) and little pocket mouse (some populations
are candidates for listing).
G.

Ancient Creosote Rings Ignored

Due to their great antiquity, the county of San Bernardino prohibits the removal or destruction of
creosote bush rings (Larrea tridentata) with a diameter of ten feet or greater. 30 One creosote
ring, located less than ten miles to the east, is considered the oldest Jiving thing on earth. 31 In
22

2008. California Bird Special Species of Concern List. Prepared April 10, 2008. Accessed on line at
http://www.dfg.ca.gov/wildlife/nongame/ssc/birds.html.
23
Miller, A.H. and R. C. Stebbins. 1964. The Lives of Desert Animals in Joshua Tree National Monument (page
175). University of California Press, Berkeley, California.
24
Udvardy, M. D. F. 1985. Deserts (page 603). Alfred A. Knopf, New York, New York.
25
Bent, A. C. 1964. Live Histories ofNorth American Nuthatches, Wrens. Thrashers and Their Allies (page 413).
DovePublications, New York, New York. Page 413.
2
~ Cornett, J. W. 2012. Wildlife ofLhe Southwest Deserts. Nature Trails Press, Palm Springs, California.
27
Jones, L. C. and R. E. Lovich (editors). 2008. LizardY ofthe American Southwest (page 396). Rio Nuevo
Publishers, Tucson, Arizona.
28
Jaeger, E. C. 196 1. Desert Wildlffe (page 151 ). Stanford University Press, Stanford, California.
29
Jameson, E.W. and H.J. Peeters. 2004. Mammals ofCalifornia (page 260). Universi1y of California Press,
Berkeley, California.
30
San Bernardino County, California, Code of Ordinances, Chapter 88.0 J : Plant Protection and Management,
subsection C-3.
31
Vasek, F. C. 1980. Creosote bush: long-lived clones in the Mojave Desert. American Journal of Botany. 67(2):
246-255.
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spite of the County's protection and the proximity of the most spectacular example of the
phenomenon, there is no mention of creosote rings in the report and no search for the rings was
m1dertaken.

II.

No Field Investigations of Wildlife Corridors

No attempt was made to gather evidence that might expose the existence of wildlife coITidors.
Sweeping of wash beds, tracking or remote photography might have revealed wildlife corridors
but none of these detection methods were undertaken. At the very least, wash sweeping to reveal
recent animal tracks should have been performed.
Instead, the BBRs use vague generalities in an attempt to explain away the presence of corridors
(see page 46 of the Agincourt BRR). Specifically, both BBRs cite a study by Pemod ru1d others
to explain how the sites are not wildlife conidors. 32 Tht: Pt:nro<l study, however, is a theoretical
modeling study not supported by field research. It is not a substitute for on-ground field
investigations during the course of site-specific biological analyses, analyses that should have
been done on and adjacent to the project sites.

III.

Tl1e Project Will Result in Potentially Significant Impacts to the Desert Tortoise

Both Project sites are considered suitable habitat for the federally threatened desert tortoise. 33 As
an officially listed threatened species by both state and federal governments, any impact to the
desett tortoise is considered significant under CEQA. Therefore, to offset the loss of tortoise
habitat, the Applicant should be required to purchase mitigation habitat elsewhere at a ratio of at
least one to one. 34
The cumulative impact to the desert tortoise may also be significant. 35 Other solar developments
are proposed in the immediate region and most are in tortoise habitat. 36, 37, 38 In addition,
numerous other alternative energy projects, covering thousands of acres, have been proposed for

32

Penrod, K., P. Cabanero, P. Befor, C. Luke, W. Spencer, and E. Rubin. 2005. South Coast Missing Linkages
Project: A Linkage Design for the San Bernardino-Granite Connection. South Coast Wildlands, Idyllwild, Ca.
www.scwildlands.org.
33
BBR (Agincourl), page 4-25; BBR (Marathon), page 4-28.
34
U.S. Fish & Wildlife Service memorandum from Field Supervisor to (Venture Office) to District Manager,
California Desert District, Bureau of Land Management, dated October J, 2010, regarding Biological Opinion of
Brightsource Energy's Ivanpah Solar Electric Generating System Project, San Bernardino County, California
[CACA-48668, 49502, 49503, 49504) (8-8-IO-F-24).
Lovich, J. E. and J. R. Ennen. Energy Development in the Desert Southwest. BioScience Vol. 61, No. 12

35

(December 201 I), pp. 982-992.
36
http://www.sbcounty.gov/Uploads/I us/Enviromnenta I/Aikyum/B iologicalS urvey. pdf
7
• http://www.sbcounty.gov/Uploads/lus!Desert/initial_ study_mnd. pdf
38
http://www.sbcounty.gov/Uploads/lus/Dese11/noticeOfDecision.pdf
7
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the California portion of the Mojave Desert. 39 Cumulative impacts to desert tortoises and their
habitat must be addressed as stipulated under CEQA.

IV.

Potentially Significant Impacts to LeConte's Thrasher [refer to Section I.F abovej

Based on my field experience in the Mojave Desert, the Photographs of the project sites in the
BRRs, the preferred habitat descriptions cited earlier in this letter and the obvious inexperience
of the field investigators, I conclude the LeConte's thrasher, a Stare Species of Special Concern,
occurs both on and adjacent to the pr~ject sites. Therefore, I further conclude that there will be a
significant impact to this spec.i es as a result of the construction and operation of the Agincourt
and Marathon facilities.

V.

PotentiaJly Significant Impacts to Special Status Vertebrate Species !refer to Section
I.G, above]

The abbreviated lists of ve1tebrate animals in both BRRs suggest that some significant species
may have been overlooked including the prairie falcon, subspecies of the little pocket mouse and
special-status bat species. If this is the case, then there could be significant impacts to such
species as a result of the project.

VI.

I
;

Potentially Significant Impacts to Creosote Bush Rings [refer to Section I.H above]

Since the immediate region of the project site is known to harbor large and very old creosote
rings, there is a possibility that such rings occur on one or both project sites. If present, these
highly significant features could be lost during grading operations.

VII.

I~

The Pro.icct Will Result in Potentially Significant Impacts to the LeConte's
Thrasher, Joshua Tree Woodland and Desert Tortoise Habitat Due to the Invasion
of Exotic Weed Species.
40

Site grading will invite exotic weed species onto the Project site and immediate vicinity. I
could find no comprehensive weed control plan and no complete list of herbicides, in any of the
reports, which m ight be used as control agents. This documentation must be provided to ensure
such hazards will be adequately mitigated with respect to LeConte's thrasher, Joshua Tree
Woodland and desert tortoise habitat.

39

CEC at hftp://www.energy.ca.gov/maps/documents/Solar_Power_Plant_ Licensing_Projects.pdf
Bossard, C. C., J.M. Randall and M. C. Hosbovsky. 2000. lnvasive Plants ofCalifornia's Wildland~. University
of California Press, Berkeley, California.
40
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VIII. Proposed Mitigation Will Not Reduce Impacts to a Less Than Significant Level and
Arc Otherwise Inadequate

The ISs prepared for both Projects describe thilteen mitigation actions to reduce possible impacts
to biological resources to a level of insignificance .. The proposed mitigation is premature
because the Applicant has failed to provide reliable data regarding the existing environmental
settings. Nonetheless, I offer comments on the efficacy of several of the proposed m itigation
measures and reserve the iight to supplement my comments once adequate surveys have been
disclosed for public review and comment. .
BI0-4 Parish's Daisy Surveys and Compensation.
Contrary to the BRRs, five sensitive plant species, not one, were considered to have a moderate
potential to occur within the Project sites boundaries. 4 1 Accordingly, proposed mitigation
measure BI0-4, should be revised to require surveys, seed co1Jection, and broadcast and follow
up surveys for each of the five species. AdditionaUy, no mention is made as to what will occur if
the existing coverage of Parish's daisy is greater thm1 fifteen acres and the amount of acreage to
be left undisturbed on the Project site. Provisions should be made to acquire additional, offsite
acreage if the extent of cunent existence is greater than fifteen acres.
BJ0-6 Joshua Tree Translocation Plan
In my experience most Joshua trees which are transplanted die. There are multiple reasons for
transplantation mortality including excessive damage of root material and placement trees where
soi ls are too well drained. For example, in a Caltrans project along Highway 62 in Yucca Valley,
California , approximately 75% of the transplanted trees I examined were dead or dying. Mass
mortality has also been documented at other sites. 42 In my opinion, a better course of action is to
\/
collect local seed, germinate the seeds in a nursery setting and then plant them as close as
possible to the original site, Jean Graham, the Native Plant Nursery Manager at Joshua Tree
National Park, reports "the survival rate for out planted nursery-grown Joshua trees is between
85 m1d 90%."43
As a result of the above information, and based upon the intent of the County of San
Bernardino's "Plant Protection and Management" code, the specific conditions and methods to

41

BBR (Agincourt) pages 4-26 to 4-30; BBR (Marathon) pages 4-23 to 4-26.
CaireJI, M. http://www.youtube.com/watch?v=jn7UEE5fP4c
43
Graham, Jean. Personal e-mail communication on January 23, 2014.
42
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be used lo transplant and store Joshua trees must be delineated to insure tree survival. Specific
44
practices exist and must be followed.
BJ0-7 Mojave Desert Tortoise Exclusion Fencing
A pre-construction survey will be required by the county of San Bernardino. The proposed
mitigation should be revised to state the area in which the survey will be conducted and that the
smvcy will include a buffer area of a least two hundred meters around the project site. The
proposed mitigation should also require a monthly monitoring and maintenance of the t011oise
exclusion fence. ln my experience, a daily check of the exclusion fence is required to ensure
efficacy of such mitigation. Workers on foot and vehicles will traverse the site every day during
construction and fe nce damage typically occurs on a doily basis. Absent the above revisions to
the proposed mitigation measure, I cannot concl ude tl1at the proposed m itigation will reduce
impacts to a less than significant level.

CIO

<'?
.....

BI0 -8 Pre-Construction Mojave Desert Tortoise Surveys and Avoidance
Proposed mitigation measure BI0-8 fai ls to require surveys beyond the immediate Project
boundaries. Federal protocols for desert tortoise pre-construction surveys indicate that such
surveys must also be conducted at least 200 meters beyond site boundaries. 45 M iti gation measure
B l0 -8 should be revised in conformance with federal protocols. Absent the above revisions to
the proposed mitigation measure, I cannot conclude that the proposed mitigation will reduce
impacts to a less than significant level.
I0-9 Pre-Construction Burrowing Owl Surveys and Passive Relocation
As worded, proposed mitigation measure BI0-9 would a llow grading to begin prior to the
disposition of owls on-site. Surveys need only be done 14 days (or Jess) prior to grading but the
Applicant needs to notify the County 14 days after the surveys. Thus, the Applicant could notify
the County afler grading began. Surveys should be done bctween 30 and 15 days prior to grading
(not 14 or fewer days) and the Applicant must notify the Com1ty immediately if owls are found.
1t must be made clear that grading may not proceed untiJ a disposition plan for resident owls is in
place.
This mitigation requirement also states "If avoiding disturbance of owls and owl burrows on-site
is infeasible" the owls can be relocated, apparently regardless of breeding status. Any kind of
relocation of breeding owls is not provided for under Stale g uidelines and would be a violation of

44

Hoines, J., Joshua Tree National Park Vegetation Specialist. Personal communication on January 22, 2013.
Preparing For Any Action Thal May Occur Within The Range Of The Mojave Desert Tortoise (Gopherus
agassizi1). U.S. r ish & Wildlife Service, 20 I0.

'
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the Migratory Bird Act. T he last paragraph in this section should be placed above all other
sections to eliminate any confusion r egarding the disposition of breeding owls.
BI0- 10 Burrowing Owl Management Plan
Proposed mitigation measure BIO- I 0 mentions that oIT-site mWgation is acceptable but provides
no guidelines as to how this might be accomplished. A Si le-specific mitigation p lan should be
prepared and approved by the California Department of F ish & Wildlife p rior to project
47
approval. Although the CDFW does not provide a compensation ratio for replacement
48
ha bitat, based on my experience I recommend that it be not less than a I to I ratio for all
acreage within the proj ect sites.
BI0- 12 Pre-Construction DeserrKit Fox Surveys and Passive Relocation
Breeding kit foxes should not be relocated when the female is close to parturition or pups are in
the den. The kit fox is much less common than the burrowing owl and should be afforded the
same level of protection. This condition should be stipulated in the mitigation element.
This concludes my comments regarding the findings and recommendations in the IS and BRR
for the Agincourt and Marathon s ites.
Sincerely,

Jrunes W. Comelt
JWC Ecological Consultants
P.O. Box 846
Palm Springs, California 92263
Telephone 760-320-8 135
f ax 760-320-2664

P.O. Box 846 Palm Springs Catifom ia 92263
46

47

8

d

Staff Report on Burrowing Owl Mitigation, Department of Fish and Game, 2012.
Staff Report on Bunowing Owl Mitigatfon, Department of Fish and Game, 2012.
Ibid.
11
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Elizabeth Klebaner
Adams, Broadwell, Joseph and Cardozo
V ia e-mail

Januruy 25, 2013

RE: Marathon and Agincoud Solar Projects; Initial Studies and Mitigated Negative

Declarations
Dear Ms. Klebaner,
At your request, I have reviewed the Initial Studies and other documents
regarding the proposed Marathon and Agincourt Solar Projects (collectively, "Project<:i")
in the Luceme Valley area of Southern California. Based on my analysis and experience I
have concluded that a necessary part of the development of the Projects may be the
reconductoring of portions of the 33 kilovolt (kV) distribution line owned by Southern
California Edison Company (SCE).
TI1e Pr~j ects, as described in their respecti ve Initial Studies, woul d each abut
Camp Rock Road, and 'vould each interconnect to the 33 kV SCE distribution line \vhich
runs along Camp Rock Road. The Agincourt Project is proposed to be 10 megawatts
(MW) in size, while the Maratho11 Project is proposed to be 20 MW, for a combined total
of30 MW.1
The Camp Rock 33 k V distribution line connects to the rest of the SCE grid at
SCE's Cottonwood Substation, which is located at the junction of Camp Rock Road and
State Route 18, south of the proposed Agincourt and Marathon locations. 2 It is a
necessaiy pait of the Agincomt and Marathon Projects. The Projects cannot deliver their
generation to SCE without 1he Camp Rock 33 kV distribution line unless a ne\v
transmission line is constructed.
I have reviewed the most ctment SCE interconnection queue, which lists projects
3
proposing to interco1mect to SCE and the ir proposed interconnection locations. That
queue listing shov,rs four projects, totaling 75 MW, with proposed interconnections to the
Camp Rock 33 kV circuit. 4 However all four project<; are also listed as canceled. 5 Thus,
there do not appear to be any other projects currently in SCE's interconnection queue for
the Camp Rock 33 k V line. TI1e Marathon and Agincourt projects may be the only ones
currently planning to connect to it, or there may be one other proj ect, 3Mw in s ize, which
would also connect to it. 6 The Agincourt and Marathon Initial Studies and supporting
1

Agincourt IS, p. 2; Marathon IS, p. 2.

1

BLM Final Environmental Impact Statement (FEIS) for the Lucerne Valley Solar Project, August 2010,

p. 2-13 and Figure 2-1 on p. 2- 3. Available online at
l1ttp://www.blm.gov/pgdata/etc/mechalibtb lm/ca/pdf/cdd/energy.Par.94982.F1 le.dat!Luceme_ Valley-

FEIS%20Volume%20I-Chapter2.pdf
3

SCE's \VDAT & Rulc.'2 1 Current I nterconnection Queue, 12/1 1/ 12, downloadable from
http://wv.w.sce.com/AboutSCE!Regu.latory/openaccess/default.htJn#publicwdat
4
Ibid., projects WDT282 (35 :tvfWw), 'WDT395 (20 MW), WDT418 (10 Iv&), and 418DS ( 10 JvIVV).
5
Ibid.
6
The SCE queue (Ibid.) does list1,roject Vv'DT406 as a 3 Mw project connecting to the Timco 12 kV
distribution circuit. San Bernardino County also has a 3 Mw project pending before it, at East End Road
about 3 miles from the Marathon and Agincourt project sites
(http://www.sbcounty.gov/Uploads/lus/Enviromnental/SolarpackIS.pdt: p. 3, Figure 2). If the project on
East End Road is the same as WTIT 406, then it would be located just one mile north of the Camp Rock 33
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IS WA p E I Litigation Support for the Environment

Technical Consultation, Data Analysi• and

2503 Eastbluff Dr., Suite 206
Newpor t Beach, California 92660

Matt Hagemann, P.G, Ch.G.
Tel: (949) 887-9013
Email : mhagemann@swape.com

January 30, 2013
Elizabeth Klebaner
Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080-7037

Subject:

Comments on the Initial Study and Mitigated Negative Declaration for the
Marathon and Agincourt Solar Projects, San Bernardino County, California

Dear Ms. Klebaner:
We have reviewed the November 2012 Initial Stu dy, M itigated Negative Declarations (IS/MN Ds) and
supporting documentation for two solar (photovoltaic) projects proposed to be built appr oximately 5.5

miles southeast of the Lucerne Valley Community in San Bernardino County, California:
•

Marat hon Solar Project (Marat hon Project): 20 megawatts on 152 acres; and

•

Agincourt Solar Project (Agin court Project): 10 megawatts on 80 acres (co llectively, "Projects").

The Projects will be located within o ne mile of each other along Camp Rock Road.
We have reviewed the IS/MND sand supporting documentation for issues associated with haza rds and
hazardous materials, hydrology and water quality, and air quality. The IS/MN Ds do not adequately
disclose site conditions at the Marathon and Agincourt Proj ect sit es that may resu It in significant and
adverse impacts to construction workers, nearby residents, and the surrounding environment . A Draft
Environmenta l Impact Report (DEI R) should be prepared t o disclose, evaluate, and mitigat e the Projects'
potentially significant environmental impacts.
HAZARDS AND HAZARDOUS MATERIALS
Formerly Used Defense Site (FUDS) Near the Marathon Project Site

The Victorville Precision Bombing Range No. 8 (Victorville PBR} is located approximately 1,000 feet t o
t he northwest of the Marathon Project site.1 A Site Inspection (SI) report, to evaluat e t he pot ential for
2

military debris t o exist on t he site, was conduct ed by the A rmy Corps of Engineers in 2008. The
1

2

See Attachment A.
See Attachment B.

1
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Victorville PBR was acquired by the Department of Defense in 1945 and used for bombing practice and
included a range target. Munitions, including 100-lb practice bombs, spotting charges, and high
explosive bombs, were used at the site from 1942 to 1944.3 The report concluded that 31 separate
instances of munitions debris were found on the site.4
High explosives such as MKl, MK4, and AN-M30 general bombs and AN-M56 light case bombs are
suspected to have been used on site.5 A 1995 Archive Search Report, referenced in the SI, found two
high explosives on the site, to include :
•

A 4,000-pound AN-M56 light case bomb; and

•

A 100-pound AN-M30 MKl genera l purpose bomb.

6

These bombs utilize chemicals such as trinitrotoluene (TNT)7 and nitroglycerine. TNT is classified by the
U.S. EPA as a possible human carcinogen. Primary routes of exposure are through i nhalation and dermal
sorption of TNT particulates and the likely route of exposure is t hrough contact with contam inated soils.
Exposure can result in abnormal liver function and anemia .8
Based on these findings, the SI concludes that the presence of munitions of explosive concern (MEC) to
be present on the site as "confirmed or suspected" (p. 6-4). Because of the potential for MEC and high
explosives to be found on the site, the SI recommended that a Remedial Investigation/Feasibility Study
(Rl/FS) shou ld be conducted.9 The Department of Toxic Substances Control (DTSC) agreed w ith this
re commendation and requested t hat a Rl/FS to be performed in a letter dated April 11, 2008.

10

Although the Project site is outside of Victorville PBR No. 8, munitions debris may still be found within
the Project boundary. Previous investigations of formerly used defe nse sites (FU OS) have shown that
munitions debris have been found outside of the FU OS boundary. For example, at Victorvil le PBR No. 3,
munitions debris was found outside of t he 3,000-foot range, to include a M38A2 practice bomb, spotting
charge debris, and Ml rifle clips. Along with munitions debris, nitroglycerine was also beyond the range
boundary. 11
The December 2011 Phase I Environmental Site Assessment (ESA), prepared for the Marathon Proj ect,
identifies the Victorville PBR No. 8 but only to state t hat:

3

Ibid., p. ES-1.
Ibid., p. 6-4.
5
Ibid., p. 6-4.
6
Ibid., p. 2-7.
7
See UXO Info, Bomb, Light Case, 4,000-pound, AN-M56 & AN-M56Al.
http://64.78.11.86/uxofil es/ mulvaney/techdatasheets/Bomb,LightCase,40001bs,AN-M56,andAN-M56Al.pdf; and
UXO Info, Bomb General Purpose (GP), 100-pound, AN-M30.
http:l/64.78.11.86/uxofiles/mulvanev/techdatasheets/lOOPOUND AN M30.pdf, Accessed January 25, 2013.
8
U.S. EPA, Technical Fact Sheet 2, 4, 6-Trinitrotoluene (TNT).
http://www.epa.gov/fedfac/pdf/technical fact sheet tnt.pdf. Accessed January 25, 2013.
9
Ibid., p. ES-2.
10
See Attachment C.
11
See Attachment D.
4
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Victorville PBR No. 8 in Lucerne valley was identified on the FU DS database. No
violations were reported. Based on the regulatory status of the facility, it is not
anticipated to impact the property. 1 2
The Phase I ESA does not provide any evidence to support this claim. Munitions debris at a neighboring
practice bombing range, Victorville PBR No. .3, was found at 3,000 feet beyond the range boundary.
Given that the Project site is located 1,000 feet from the Victorville PBR No. 8, there is the potential that
munitions debris may be found on the Project site as well. Therefore, contrary to the Phase I ESA's
13

conclusion, t he Victorville PBR No. 8 should be considered a recognized environmental condition (REC) .
Project construction requires earthmoving activit ies such as t renching, grading, and excavating. If
munitions debris is present on the Project site, Project construction may potentially disturb the debris
and present a significant risk to workers and site personnel.
The IS/MND does not reference the Phase I ESA's identification of a FU DS site located 1,000 feet
northwest of the Project boundary. Failure t o disclose Victorville PBR No. 8 in the IS/MND is an
oversight that may jeopard ize the safety and health of construction workers and other site personnel.
DTSC states that even practice bombs can contain "small explosive charges that could burn or cause
fatal injuries if picked up or otherwise disturbed."

14

The munitions debris, MEC, or unexploded

ordnance (UXO) that may exist on the Project site poses a health and safety risk to construction workers
and site personnel.
A geophysical and visual survey of the Project site, to assess the potential for munitions debris and MEC,
by trained personnel should be conducted prior to construction. 15 Sampling, if warranted 1 should be
done to test for any associated chemicals t hat may exist in site soils. Resu lts of t he survey and any
sampling should be d isclosed in a DEIR to ensure adequate disclosure of the environmental setting at
the Project site. If munitions debris, MEC, or UXO are found on the Project site, construction should be
delayed until all debris has been cleared.

Phase I ESA Findings at the Marathon Project Site
A December 2011 Phase I ESA prepared for the Marathon Project site identified the presence of debris
on the site, including:
•

Aboveground storage tank (AST);

•

Electric transformers;

•

Fuel containers;

12

Phase I Environmental Site Assessment for the Marathon Project Site, San Bernardino County, California. p. 4-1.
A REC is defined by the ASTM as the presence or likely presence of any hazardous substance or petroleum
products on a property under cond itions that indicate existing release, a past release, or a material threat of a
release of any hazardous substan ces or petroleum products into structures on the property or int o the ground,
groundwater, or surface water of the property. See http://www.astm.org/Standards/E1527.htm
14
Department of Toxic Subst ances Control, Potentially Explosive Ordnance in the City of Rancho Santa Margarita
and O'Neill Park. http://www.dtsc.ca .gov/OMF/Projects/upload/RanchoSantaMargarita Fl Y Ordnance.pdf.
Accessed January 23, 2013.
15
The Applicant can request for construct ion support from the U.S. Army Corps of Engineers.
13
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•

Residential structures;

•

Storage structures;

•

Animal pens and discolored soil near pens;

•

An abandoned car; and

•

Trash piles (to include: a couch, a mattress, concrete and brick debris, wood, and wire spools).

Rifle shells have been observed on the Project site and can be seen in photos included in the Phase I
ESA, and are also referenced in a site interview conducted with t he property owners. 16 However, no
discussion of the rifle shells is provided in the Phase I ESA.
The Phase I ESA does not identify any of the above findings as RE Cs. This is in contrast with other Phase
I ESA's, prepared for investigations in San Bernardino County, which have found similar conditions to be
RECs. For example:
•

A Phase I ESA for the Inland Energy Power Plan in Victorville, Ca lifornia identified an
abandoned vehicle and structure to present on the site and the potential for hazardous
materials from these findings to be a REC. 17 The Phase I ESA recommends that
hazardous materials be prope.rly disposed of in accordance with regulations.

18

Potential risks from the conditions identified in the Phase I ESA include the presence of the following

chemicals in the Project soils and the associated hea lth and safety risks :
1.

AST/Fuel Containers/Abandoned car:

The Phase I ESA does not specify the contents of the AST or fuel containers. Chemicals - such as
cleaning chemicals, gasoline, oils and grease - may have been stored and may have leaked into site
soils. Oils from t he abandoned car may have also leaked onto Project soils. Total petroleum
hydrocarbons (TPH) are chemical compounds that originate in crude oil and can range from TPH-oil,
TPH-diesel, and TPH-gasoline. TPH may affect the central nervous system and can cause headaches
and dizziness at high levels in the air. One TPH compound can cause a nerve disorder called
"peripheral neuropathy," consisting of numbness in the feet and legs while others can cause effects
on the blood, immune system, lungs, skin, and eyes.
2.

19

Electrical transformers:

Electrical transformers have used polychlorinated biphenyls (PCBs) as coolants and lubricants as
early as 1929. Although their use has been discontinued since 1977, transformers prior to that date
may contain PCBs. The U.S. EPA has classified PCBs as probable human carcinogens. Worker

16

Phase I Environmental Site Assessment, Marathon Project Site, San Bernardino County, Ca lifornia, Photograph
13, p. A-7.
17
See Attachment E, p. 8-1.
18

/bid., p, 8-2.

19

Agency for Toxic Substances and Disease Registry, TOXFAQs for Total Petroleum Hydrocarbons (TPH)
http://www.atsdr.cdc.gov/toxfags/tf.asp?id=423&tid=75 Accessed January 21, 2013.
4
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exposure to PCBs has been known to resu lt in skin and eye irritation. 20 PCBs also cause adverse
health effects on the immune, reproductive, nervous, and endocrine systems. 21
3.

Trash piles:

Wood debris may consist of treated wood which may have been treated w ith pentachlorophenol, a
wood preservative used for utility poles, shingles, fences, and building components.22 Exposure to
pentachlorophenol can occur via inhalation23 and result in effects to the cardiovascular system and
is classified as a probable human carcinogen by the U.S. EPA.

24

Project construction requires earthmoving activities such as grading and trenching as well as excavation
of 300,000 cubic yards of cut-and-fil l (IS/MND, p. 9). During these activities, construction workers may
be exposed to contaminated site soils, through dermal contact and inhalation. Based upon t he findings
of the Phase I ESA for the Marathon Project site, soil sampling, under a Phase II i nvestigation, should be
completed to assess the presence of contaminated soils on the Project site. Results should be compared
to health-protective regulatory screening levels25 and included in a DE IR. Contam ination above
regulatory screening levels should be evaluated in a human health risk assessment, to also be included
in the DEIR. Debris should be cleared and any contaminated soil should be removed prior to beginning
construction to protect worker hea lth.
Phase I ESA Findings at the Aqincourt Project Site

Agricultural/Pesticide findings

The December 2011 Phase I ESA prepared for the Agincourt Project states that the Project site has a
history of agricu ltural use and that residual pesticides may be present in site soils (Agincourt Phase I
ESA, p. 2-3). The Phase I ESA does not identify this past agricu ltural use as a REC.
For example, other site investigations conducted in San Bernardino County have identified agricultural
uses as a REC:
•

An investigation for a site in the City of San Bernardino identified potent ial sources of
contamination on the site from DDT. 26 A Phase I ESA prepared for the site notes that the site
was used for agricultura l purposes prior to 1990 and classifies the historical agricultural use

20

U.S. EPA, PCB Questions and Answers. http://www.epa.gov/region9/pcbs/fag.html, Accessed January 21, 2013 .

21

See Attachment 0.

22

U.S. EPA, Preliminary Risk Assessment Pentachlorophenol ("Penta"), HCB, and Dioxin : Question and Answer.
http://www.epa.gov/oppOOOOl/factsheets/chemica ls/pentachlorophenol.htm, Accessed January 22, 2013.
23
Agency for Toxic Substances and Disease Registry, Pentachlorophenol: Potential for Human Exposure.
http://www.atsdr.cdc.gov/toxprofiles/tp51-c6.pdf, Accessed January 22, 2013.
24
U.S. EPA, Pentachlorophenol. http:/Jwww.epa.gov/ttn/atw/hlthef/pentachl.html, Accessed January 22, 2013.
25
California Human Health Screening Levels (CHHSLS),
http://www.calepa.ca.gov/brownfields/documents/2005/CHHSLsGuide.pdf; and Screening for Environmental
Concerns at Sites with Contaminated Soil and Groundwater,
http://www.swrcb.ca.gov/sanfranciscobay/water issues/ava ilable documents/ESL May 2008.pdf
26
http://www.envirostor.dtsc.ca .gov/public/profile report.asp ?global id=36010036. Accessed January 22, 2013.
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as a REC. 27 The Phase I ESA recommends that additional investigations, under oversight of
the DTSC, should be conducted to evaluate the environmental impacts from agricultural use
of the site.
•

28

An investigation at t he Arbors Wood Elementary School site in Ra ncho Cucamonga
identified organochlorine pesticides (chlordane, DDT, ODE, and DOD) as potent ial sources of
contamination. The site was fallow at the time of investigation and was observed to have
been historica lly used as a vineyard. 2 9 A Phase I ESA of the site noted that the site had been
used as a vineyard and for agricultural purposes since 1938 and identified the past historical
agricultural use of the site as a REC.30 The Phase I ESA recommended that a Phase II soil
sampling investigation be conducted to further evaluate these conditions. 31

•

An investigation was conducted for a proposed school site in Apple Valley.

32

The site had

been used for agricultural purposes since prior to 1971, primarily for alfalfa. The Phase I ESA
completed for the site identifies historical agricultural use of the site as a REC and
recommended that soil samples be collected and analyzed to test for the presence of
pesticides. 33 DTSC agreed with the Phase I ESA conclusion and recommended that soil
sampling be conducted under t heir oversight. 34
The IS/MND does not include any discussion of past agricultural uses at the Project site and fails to
disclose that pesticides may present health haza rds to construction workers. The Phase I ESA also does
not describe the types of c rops grown on t he Project site, but states that "chemical retention in
subsurface soils could be of concern" and "based on the historical agricultural use of the property, there
is the potentia l for residual pesticide concentrat ions in the surface and subsurface soils." 35
Alfalfa has been historically grown in Lucerne Valley.3 6 Organochlorine pesticides, such as DDT, have
been used in association with alfalfa cultivation.
38

in the soil for hundreds of years.

37

Although DDT was banned in t he 1970s, it can persist

The U.S. EPA has determined DDT and ODE, a breakdown product, to

be probable human carcinogens. 39 DDT is also known to affect the nervous system. 40

27
28

See Attachment F, p. 21
Ibid., p. 22

29

http://www.envirostor.dtsc.ca.gov/public/profile report.asp?global id=36010052. Accessed January 22, 2013.

30

See Attachment G, p. 21
Ibid., p. 22

31
32

http://www.envirostor.dtsc.ca.gov/public/profile report.asp ?global id=36010032. Accessed January 23, 2013.

33

See Attachment H, p. E-ii

34

ht t p:ljwww.envirostor.dtsc.ca.gov/regulators/delive rable documents0571577310/Sitting%20Bull%20School Fi
nal%20DTSC%20Letter%20for%20Phase%201 020400.pdf Accessed January 23, 2013.
35
Phase I Environmental Site Assessment for the Agincourt Project Site, San Bernardino County, Ca lifornia, p. 2-3
36
http://www.lucernevalley.net/historvfowenl.htm. Accessed Janua ry 23, 2013.
37
See Attachment I
38
See Attachment J.
39
See U.S. EPA, DDT. http://www.epa.gov/pbt/pubs/ddt.htm; and U.S. EPA, DOE.
http://www.epa.gov/ttnat WOl/hlthef/dde.html Accessed Ja nua ry 23, 2013.
40
ToxFAQs, DDT, DDE, DOD, http://www.atsdr.cdc.gov/toxfags/tf.asp?id=80&tid=20. Accessed January 23, 2013.
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Any past agricultural uses of the Project site shou ld be disclosed, including all pesticides used in
association with agricultural operations, in a DEIR. Construction workers and site personnel may be
exposed to these pesticides, via dermal contact with the soil and dust inhalation, and experience
adverse health impacts. A Phase II ESA should be conducted to include soil sampli ng to test for all
pesticides that may have been used on the Project site in association with past agricultural uses.
Sampling resu lts should be compa red to human health screening levels (cited in the previous section) to
determine potential risks to public health. If resu lts exceed screening levels, appropriate mitigation
should be implemented to reduce the potentia'I for dermal contact with contaminated soil and dust
inha lation to protect worker health.
HYDROLOGY AND WATER QUALITY

Impacts to Waters of the State
Development of both Project sites w ill result in adverse impacts to ephemeral drainages which
constitu te waters of the state. A DEIR needs to be prepared to identify construction activities within the
ephemeral drainages that will require permitting from the Regional Water Quality Control Board
(RWQCB) under provisions of the Ca lifornia Water Code. A DEIR is also necessary to identify mit igation
and monitoring that will be necessary to reduce adverse effects o n the drainages.
Identified Impacts to Waters of the State at the Marathon Project Site

The IS/MND identifies the Project site to include two ephemeral washes that total
approximately 5.31 acres in size (IS/MND, p. 34). These washes are identified as waters of the
state and subject to RWQCB permitting in t he Jurisd ictional Determinat ion Report. 41
The IS/MND states that implementation of the Project would "adversely affect" 2.52 acres of
the washes (IS/MND, p. 34). The IS/MND goes on to state that "Minor channels of these
washes would be filled with native materia l and their flows re-directed into the primary
channels via perimeter swales" and that "Culverts would be installed on both drainages to allow
flows to pass beneath the proposed perimeter access road'' (IS/MND, p. 34). No additional
detail is provided on the adverse effects described in t he IS/MND or the filling of the channels
and the redirection of the flows.
We have created a map to overlay of the Project site plan and the map of jurisdictional waters
provided in the Jurisdictional Determination Report to show that solar pa nels are proposed to
be placed directly over waters of the state. 42

41

Draft Jurisd ictional Determination Report, Marathon Solar Site, December 2011, Revised March 2012, p. 4-5.

42

See Figure 1.
7
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Identified Impacts to Waters of the State at the Agincourt Project Site

The IS/MND identifies 12 washes, totaling 9.15 acres of ephemeral drainages that cross the
Project site (IS/MND, p. 33). The ephemeral drainages are classified as waters of the state,
subject to permitting by the RWQCB.

43

The IS/MND states 5.89 acres of the drainages will be adversely affect ed by ''filling and other
means" {IS/MND, p. 33). The Project will avoid three major washes that cross the site, but that
minor washes "will be filled and associated flows re-d irected to the larger washes through
perimeter swa les" (IS/MND, p. 4 ). Flow from these dra inages would be directed to three larger
drainages, one of which would be "narrowed and straightened" (IS/MND, p. 33).
We have creat ed a map to show that placement of solar panels at the site would occur directly
over jurisdictional waters. 44
Impacts to Water Quality Not Addressed in the Project IS/MNDs

Placement of Panel Su pport and Construction of Roadways
Project construction will entail the placement of numerous support structures w ithin the
ephemeral channels. Approximately 150,000 individual panels will be require d for both
Projects.45 By referencing elevation plans for both projects (Figure 3 in the IS/MNDs), which
show one pier per five PV panels, we have estimated that at least 30,000 piers will be necessary
for panel support. Of these 30,000 piers, some will necessarily be placed in the ephemeral
channels, even with plans to avoid impacts to the ma jor channels are made as described in the
IS/MNDs.
Construction of the Project involves building access roads (Marathon IS/MND, p. 14) and
tretiching along the roads for installation of maintenance cables (Marathon IS/MND, p. 8). The
site plan for the Marathon Project (Marathon IS/MND, Figure 2) shows these roads will cut
across ephemeral drainages. Similarly, access roads construction for the Agincourt site will also
cross through ephemeral drainages (Agincourt IS/MND, Figure 2).
Installation of panel supports and construction of access roads wil l adversely impact ephemeral
drainages and result in potentially significant impacts to waters of t he state.
Erosion from Concentrated Drainage
Impacts to surface hydrology would include accelerated erosion caused by dra inage from water
dripping of the edge of the panels. The IS/MNDs state that rainfall, which would run off the

43

Draft Jurisdictional Determination Report, Agincourt Solar Site, March 2012, p. 4-11.
See Figure 2.
45
The Press-Enterprise, Rea l Estate: Lincoln tapped for SoCal Edison pact. http://blog.pe.com/realestate/2012/ 11/05/real-estate-lincoln-tapped-for-socal-edison-solar-power-sales-pact/ Accessed January 23,
2013 .
44
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edges of the solar panels, would not cause erosion "beyond a micro level" (Marathon and
Agincourt IS/MND, p . 7t. The IS/MN Ds estimate that 25 gallons of runoff, from each individual
panel, would result from 10-year, 5-minute rain event. The IS/MND states that, because of the
height of the panels and the soil cond itions on the site, rainfall runoff is not expected to cause
erosion.
The IS/MND fails to consider that larger storms (longer return fre quency) w ill generate much
more runoff from the PV panels. For example, a SO-year, 5-minute storm would generate 0.37
inches of ra infall
panel.

47

46

which in turn would generate 46 gallons of ru noff along the driplines of each

This is almost double the amount of runoff considered in t he IS/MNDs. The water

cascading from the panels du ring storms of this intensity would have a much greater capacity to
erode underlying soils, including the soils found within channels ephemeral drainages. Channel
erosion from large storm events can lead to a degradation of ephemeral washe.s and result in a
potentially significant impact to wa ters of the state.
No mit igation measure is proposed to address erosion t hat could occur from larger storm
events. If erosion were to occur, the IS/MNDs state only t hat (1) small gravel pads could be
constructed to dissipate the energy of the falling water; and (2) minor grad ing could be
necessary to restore support for the individual foundations. Construction of these features
would be su bject to permitting under Section 13260 of the RWQCB.
Impacts from Stormwater Runoff
The Agincourt IS/MND makes no reference to pesticides that may be present in sit e soils from
historical agricultural use. If pesticides are present in Project soils, t hey may become entrained
in stormwater runoff and flow offsite. Similarly, any chemicals that are found at t he Marathon
Project site in association with the former bombing range ordnance may also be entrained in
runoff that leaves the Project site. Erosion and runoff of site contaminants will be greatest
during construction when soil is disturbed by grading w hich is estimated to involve
approximately 300,000 cubic yards of cut-and-fill at t he Marathon site (IS/MND, p. 8) and
approximately 150,000 cubic yards of cut-and-fil l at the Agincourt site (iS/MND, p. 8).
Stormwater Pollution Prevention Plans (SWPPPs) are planned to be prepared following
completion of the projects. According to Marathon and Agincourt IS/MNDs, the SWPPPs w il l
provide detailed descriptions of site design and construction BMPs (IS/MND, p. 56). However,
there is no requirement in the IS/MNDs that the SWPPPs need to consider potential soil
contaminants. No provisions are included in either IS/MND for managing water quality from
stormw ater t hat may carry contaminants from former land uses at the site, including agriculture
and potential bombing range-related contaminants. A SWPPP shou ld be prepared for inclusion
in a DEIR to address t he potential for pesticide residuals and chemicals associated w ith military

46

See Attachment L.

47

(l)*(0.37 in/5 min)*(200 sq. feet)*(l ft/12 in)*(7.48 gallons/cubic feet)= 46 gallons/5 min (Note: A runoff
coefficient of 1 is used because solar panels are considered to be 100% impervious).
9
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activity to become entrained in runoff. Best management practices (BMPs) shou ld be identified
in the DEl'R to prevent erosion of soils. that conta in residual chemicals, to include BMPs such as
using erosion control blankets, silt fences, or straw mulch -as recommended by t he California
Department of Transportation.

48

A DEIR should be prepared to include a ful l discussion on impacts to waters of the state that are
regulated by the RWQCB under Section 13260(a). The DEI R shou ld disclose, through preparation of a
repor t of waste discharge, how impacts from construction activities, concentrated erosion, and
stormwater runoff to ephemeral dra inages would be mitigated and monitored and where impacts might
need to be offset. The reports of waste discharge should be submitted to the Colorado Rive r Basin
RWQCB for review and approval and the Board's recommendations should be addressed in t he DEIR.

AIR QUALITY
Nitrogen Oxides (NOx) Emissions from the Marathon Project Site
NOx emissions for the Marathon Project are estimated to 20.78 tons/year. As this falls below the
MDAQMD threshold of 25 tons/year, emissions are considered to be not significant (Marathon IS/MND,
p. 26). However, as Project construction is only scheduled to last nine mon ths, calculating em issions
over the period of a year mischaracterizes the Project's emissions.
Emitting 20.78 tons/year is the equivalent to emitting 148 lbs/day for 9 months.

49

The MDAQMD daily

threshold for NOx emissions is 137 lbs/dav5° meaning daily NOx emissions from Project construction
exceed the MDAQMD threshold. Therefore, the Project's construction NOx emissions should be
considered significant.
A DEIR should be prepared to disclose that construction of t he Marathon Project site will result in
significant daily NOx emissions. Miti gation measures, to reduce emissions be low threshold, shou ld be
identified :
•

Implement Best Available Control Technology (BACT) for the em issions unit. For compressor
engines, this can result in NOx emission rate of 1 g/bhp-hr, which is lower than the 1.5 g/bhp-hr
rate used in the modeling;

•

Util ize electric powered compressor engines in place of fuel combustion sources. Using electricpowered compressor motors in place of the typical natural gas-fired compressor engines could
eliminate primary NOx emissions from compressor stations;

•

Use alternative fuel s, which have lower fuel nitrogen content. Natural gas-fired compressor
engines typically have lower NOx emissions t ha n diesel-fired engines;

48

California Department of Transportation, Construction Sit e Best Management Practice (BMP) Field Manual and
Troubleshoot ing Guide. http://www.dot.ca.gov/hg/construc/stormwater/ BMP Field Master FullSize FinalJan03.pdf Accessed January 23, 2013.
49
(20.78 tons/yea r)*( l year/9 months)*(l month/30 days)*(2000 lbs/ton): 148 lbs/day
50
See Attachment M, p. 10.
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•

Increase dispersion of NOx emissions to reduce near field impacts by spreading emissions over a
larger area;51

•

A plan to demonstrate that heavy-duty (SO horsepower or more) off-road vehicles to be used in
the construction project w il l achieve a project wide fleet-average 20% NOX reduction and 45%
particulate reduc t ion compared to the most recent California Air Resources Board fleet average;
and

•

Limiting emissions from all off-road diesel powered equipment to a maximum of 40% opacity
(the degree to which light is obscured) for more than three minutes in any one hour. Any
equ ipment found to exceed 40 percent opacity (or 2 on t he Ringelmann smoke chart) shall be
repaired immediately.

Cumulative NOx Emissions (rom the Marathon and Agincourt Project Sites

The Marathon Project and Agincourt Project will be constructed wlthin one mile of each other. Both
Projects are scheduled to begin construction in 2013 which is expected to last for nine months.
Workers, site personnel, nearby residents, and schoolchildren (described below) will be exposed to both
Projects' cumulative air emissions over this period. The IS/MNDs prepared for both Projects, however,
do not address cumulative impacts from air quality, except to state:
The proposed Project will not resu lt in a cumulatively considerable net increase of any criteria
pollutant for which the project region is non-attainment under an applicable federal or state
ambient air quality standard (including releasing emissions which exceed quantitative thresholds
for ozone precursors) . The project will contribute criteria pollutants in the area during the shortterm project construction period (see Table 1, above). None of the activities associated with the
proposed Project will create a substantial permanent increase in the emissions of criteria
pollutants that wil l be cumulatively considerable (Marathon and Agincourt IS/MND, p. 27).
Our review shows that, in fact, construction of both Projects will resu lt in a significant increase of the
ozone precursor, NOx.

52

NOx em issions from the Marathon Project are estimated to be 20.78 tons/year and 17.59 tons/year
from t he Agincourt Project. The combined total of t hese emissions, at 38.37 tons/year, exceeds t he
M DAQMD NOx emissions threshold of 25 tons/year. Both Projects are located in the Mojave Desert Air
Basin which is designated non-attainment for ozone.53 Thus, significant emissions of ozone precursors,
such as NOx, may result in a further degradation of air quality. Construction workers, nearby residents,
and schoolchildren may be exposed to significant concentrations of NOx during construction of these
two Projects. Exposure to NOx can cause or worsen respiratory disease, such as emphysema and

st See Attachment N.
52
U.S. EPA, Ozone Implementation. http://www.epa.gov/ ttnnaags/ozone/ Accessed January 22, 2013.
53
U.S. EPA, Status of SIP Requirements, California Air Pollutants.
http://www.epa.gov/oar/urbanair/sipstatus/reports/ca areabypoll.html Accessed January 22, 2013.
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bronchitis, and worsen existing heartdisease.54 Inhalat ion of ozone ca n result in coughing, throat
irritation, chest tightness, wheezing, shortness of breath, and pain, burning, and discomfort in the chest
while breathing. It can also lead to decreased lu ng function and inflammation of airways.55
A DEi R, for each Project, should be prepared to disclose that construction of both Projects will result in
cumulatively significant NOx emissions. Mitigation measu res, identified in the previous section, shou ld
be included to ensure that emissions can be reduced to below threshold.

Diesel Particulate Matter Emissions at the Marathon and Aqincourt Proiect Sites
Project construction at t he Marathon and Agincou rt Project sites requires the use of equipment such as
graders, bu lldozers, compactors, excavators, backhoes, and pier drivers. The Greenhouse Gas
Memora nda prepared for both Projects state that all on-site construction equipment are assumed to be
fueled on diesel (p. 3). Diesel particulate matter (DPM) is a component of the exhaust generated from
using diesel-fueled equipment. There is no discussion in either IS/MND about DPM and potential health
effects on const ruction w orkers, nearby residents, and schoolchildren who may be exposed to
emissions.
0)
T""

The California Office of Environmenta l Health Hazard Assessment (OEHHA) states t hat truck drivers and
equ ipment operators who are exposed to diesel exhaust are more likely to develop cancer that thos.e
not exposed. Short-term exposures to diesel exhaust include eye, nose, throat, and lung irritation,
coughs, headaches, nausea, and lung tissue damage. 56
The U.S. EPA has classified DPM to be a likely human carcinogen. 57 A human health risk assessment
(HRA) to determine the cancer risks to workers, nearby residents, and schoolchildren from construction
of both Projects should be prepared. The HRA shou ld consider that both Projects are proposed to be
constructed simultaneously and that workers and residents will be exposed to emissions from both
Projects. HRA results should be compared to cancer risk significance thresholds set by the OEHHA.
A DEIR shou ld be prepared to disclose the results of the HRA as well as mitigation measures that should
be implemented to reduce any potential risks, to include:
•

Regular preventive maintenance to prevent emission increases due to engine problems;

•

Use of low sulfur and low aromatic fuel meeting California standards for motor vehicle diesel
fuel;

•

Reduce equipment and vehicle idle times. Diesel equ ipment standing idle for more than five
minutes shall be turned off. This includes trucks wa iting to deliver or receive aggregate or other

54

U.S. t:PA, Nitrogen Dioxide Health. http ://www.epa .gov/air/nitrogenoxides/health.html Accessed January 22,
2013.
55
U.S. EPA, Health Effects of Ozone in the General Population.
http://www.epa.gov/aptj/ozonehealth/population.html Accessed January 22, 2013.
56
Office of Environmental Health Hazard Assessment, Health Effects of Diesel Exhaust.
http://oehha .ca.gov/public info/facts/dieselfacts.htm I Accessed January 22, 2013.
57
U.S. EPA, Diesel Exhaust. http://www.epa.gov/regionl /eco/diesel/ Accessed January 22, 2013.
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bulk materials. Rotating drum concrete trucks could keep their engines running continuously as
long as they were onsite;
•

Use of low-em itting Diesel engines meeting federal emissions standards;

•

Diesel engines from 50 to 750 horsepower are to meet Tier 3 California Emission Sta ndards for
Off-road Compression-Ignition Engines;

•

Off-road equ ipment with diesel engines larger than 750 horsepower shall meet Tier 2 California
Emission Standards;

•

All equipment shall be turned off when not in use. Engine idling of all equipment shall be
minimized;

•

All equipment engines shall be maintained in good operating condition and in tune per
manufacturers' specification; and

•

Meet Tier 3 California emission standards for off-road compression-ignition engines (for engines
between 50 horsepower and 750 horsepower).

Impacts to Sensitive Receptors near the Marathon and Agincourt Project Sites

I~

The IS/MNDs for both Projects state nearby residents will not be exposed to "substantial pollutant
concentrations" of construction emissions (IS/MND, p. 27). However, as we have shown, cons truction
of the Marathon Project w ill result in significant daily NOx emissions. In addition, construction of both

1~

Projects w ill result in cumulatively significant NOx emissions. Therefore, the IS/MNDs' claims tha t the
Projects will not expose residents to substantial pollutant concentrations is not supported.
There are residences located directly to the north, south, and west of the Mara t hon Project site. There
are residences in all four directions of the Agincourt Project site. The Lucerne Valley M iddle School is
also located approximately two miles to t he west of both Project sites. Construction o f both Projects
will require earthmoving and generate dust over their nine-month construction period . The IS/MNDs
prepared for the Projects do not address the potential for nearby residents and schoolchildren to be
exposed to PMlO and DPM emissions as well as cumulative emissions of NOx over the Projects' ninemonth constr uct ion periods. Residents and schoolchildren can also be exposed to residual pesticides in
soils from the Agincourt Project site.
Dust, containing potential residual concent rations of pesticides, may be transported by wind and affect
nearby residents and schoolchildren. Inhalation of pesticides has been linked to asthma in recent
research. 58' 59 A report prepared by the California Department of Hea lth identifies pesticides as an
asthma trigger. 60 Exposure to PMlO can result in damage to lung tissue, cancer, and premature death.
58

61

Penn Sta te University Integrated Pest Management Program, Asthma, Pests, and Pesticides.
http://extension.psu.edu/ipm/resources/urbanphilly/partnerships/handouts/asthma-pests.pdf Accessed January
23, 2013.
59
U.S. National Library of Medicine, Pesticides and Asthma. http://www.ncbi.nlm.nih.gov/pubmed/21368619
Accessed January 23, 2013.
60
California Department of Public Health, Strategic Plan for Asthma in California, 2008-2012.
http://www.cdph.ca .gov/programs/ca phi/Documents/AsthmaStrategicPlan.5-5-08.pdf, p. 22. Accessed January
23, 2013.
61
U.S. EPA, Particula te Matter. htt p://www.epa .gov/airtrends/agtrnd95/pm10.html Accessed January 23, 2013.
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Children a re especially susceptible to higher risks.

62

Exp.osu re to DPM. NOx, and ozone can result in the

adverse health impacts listed in the previous sections.
A DEi R needs to be pre pa red that discloses the potentia I hea Ith impacts to nearby residents and
schoolchildren from construction of both Projects.
Sincerely,

Matt Hagemann, P.G., C.Hg., QSD, QSP

~
Uma Bhandaram

61

2009 Imperial County State Implementation Plan for Particu late Matter less than 10 microns in Aerodynamic
Dlameter.
htt p:[/www .co.imperial .ca.us/airpol Iution/attai nment %20plansffina l%20ic%202009%20pml O'Yo20si p%20documen

t. odf, p. 1-2. Accessed January 23, 2013.
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