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Ken Strelo 
Senior Planner 
City of Oal<ley 
3231 Main Street 
Oakley, CA 94561 
Email: strelo@ci.oald ey.ca.us 

Re: Comments on the Ernerson Propertv Project DEIR 

Dear l\'11'. Strelo: 

We a re writing on behalf of the Oakley Coalition for Responsible 
Developmentl ("Coalition") to provide comments on the Draft, Environmental 
Impact Report ("DEIR") for the Emerson Property in th e City of Oal<ley ("Project"). 
The Coalition's review revealed that the DEIR failed to adequately analyze or 
mitigate a number of potentially significant impacts of the Project. As is explained 
more fully below, the DEIR does not comply with the requirements of the California 
Environ mental Quality Act ("CEQA"). The City may not approve the Project or 
grant any permits for the Project until an adequate Environmental Impact Report 
("EIR") is prepared and circulated for 1mblic review and comment. 

I. INTRODUCTION AND SUMMARY OF COMMENTS 

A. Interest of the Coalition 

' rhe m embers of ·the Coal ition h a ve a strong il'.1terest in enforcing 
environmental laws such as CEQA. Its members reside and work in the City of 

i The Oakley Coalition for Responsible Development is comprised of residents of t he City of Oakley, 
including James Fessenden, Patrick J ensen, Hershel Bart.on, George Seligman, Daniel Gutier rez, 
Rober t Howal.'d (U1d Vil'gil De La Grange, UA Pl umbers and Stcamfittel.'s, Local 159, the 
International Brotherhood of Electrical Workers, Local. 302, Sheet Metal Workers, Local 104 a11d 
their members and their families a nd a t.her individ uals tha t live ancl/or work in the City of Oakley 
and Contm Costa County. 
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Oakley and Contra Costa County and individual members of the Coalition may 
woTk on the P1·oject itself. The individual members who work on the .Project are the 
fust in line to be exposed to any contaminated soils that have not been adequately 
testecl, identified and remediated, and would also be di1'€)ctly exposed to toxic ail· 
contaminants and any other unmitjgated safety hazards that may exist on the site. 

The individual Coalition members who live, work and raise their families in 
the Ci ty of Oakley will be exposed to construction emissions and i)ublic health and 
safety hazards identified i:n these comments, and will b e directly a:ffectecl by 
increased traffic impacts in an area already dangerously congested. Coalition 
members a lso live in and US<:l areas that have suffered the cumulative impacts of 
other environmentally detrimental and poorly p lanned p1·ojects in rapidly 
developing east Contra Costa County. Fo1· all these reasons, Coalition members will 
be directly an cl disproportionally affected by the environmental impacts of the 
Project. 

The Coalition supports environmentally sound land use and development, in 
4-1 the City of Oakley and Co11tra Coista County. The Project site and design raise a 

potential for significant imp acts on public h ealth ancl safety and the environment 
that must be carefully considered. Environmentally detrimental p rojects can 
jeopardize fut-iu·e jobs by making it more difficult and more expensive for business 
and industry to expand in the regiol1, ancl by making it less desirable for businesses 
to locate and people to live here. Indeed, continued degradation can, and has, 
caused construction moratoria and other resti:ictions on growth that, in turn, reduce 
futltl'e employment opportunities. ln particular, poor air quality and traffic 
congestion has already harmed the economy of the region. Finally, Coalition 
iuembers are concerned about, projects that cai:ry .serious e n vU:onmenLal risks a nd 
public service infrastructure demands without pL'ovidiug cotl.lltel'vailing 
employment and economic benefits to local workers and communities. 

B. Summary of Comtnents 

The DEIR describes a development with 578 r esidential units in five 
neighborhoods an cl a 23. 7 4-acre commercial development that includes a. shopping 
center designed to house a large anchor tenant su.ch as a Target or Home Depot, a 
gas station with 16 f11eling stations, a high-volume drive-through bank or 
1·estam·ant, l evees, a slormwater deLenl.iou pond, a 4-acre park and associated 
infrastru ct.UI·e. The Project site is u n developed ancl consists of mostly grassland and 
active agricultme adjacent to s loughs that drain to the Delta. 'rhe site has a 
20S8·01la 
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number of known hazards such as nitrate contamination, pesticide contamination. a 
natlll'al gas well, a nat m:al gas pipeline. in addition to possible asbestos, lead, a nd 
wnste oil. The site is also iii a highly impacted area for traffic congestion . 

As discussed below, the information that is pl'Ovided by the DEffi and by the 
attached documents demonst.rate tha:t the Project has a mun.her of significant 
unmitigated adverse environmental impacts. The DEIR must be Tedrafted to 
include further analysis and mitigation and recirculated for public review aud 
co1mnent. 

In partioulax, the Project may result in unanalyzed and umnitigated 
significant impacts in the following areas: (1) air quality; (2) climate change; (3) 
traffic; (4) biological i·esources; (5) hydrology and water quality; (6) publ ic health 
and safety; and (7) cmnnlati ve impacts. A revised DEIR is requil·ed to analyze 
these impacts and to mandate implemenLat.ion of feasible mit igation meas ures that 
could drastically reduce these impacts. 

II. CEQA REQUIRES THE DIS CLOSURE OF ALL P OTENTIALLY 
SIGNIFICANT PROJEC'I' IMPACTS AND 'l.~HE INCORPORATION 
OF ALL FEASIBLE MlTIGATION MEASURES NECESSARY TO 
REDUCE SUCH IMPACTS TO A LEVEL OF INSIGNIFI CANCE 

CEQA has two basic purposes, neithe1' of which the DEIR satisfies. First, 
CEQA is designed to iuform decision-make1·s and the pub lic about the potential, 
significant enviromnental effects of a project before harm is done to the 
environment. 2 Second, CEQA directs l)ublic agencies to avoid or reduce 
environmental damage wben possible by requiring imposition of mitigation 

4-2 measures and by requiring the consideration of project alternatives.!'.1 

A central pmpose of an EIB is to "iclen tiiy ways that environmental damage 
can be avoided or significantly reduced."4 If the project. has a significant effect on 
the environment, the agency may approve the project only upon fincling thHt it bas 

2 14 Cal. Code Regs. ("CEQA Guidelines") S 15002(a) (l ); Berkele:Y Keep Jets Ouer the Bq,y v. Bd. of 
Port Com.m.'rs. (2001) 91Cal.App.4thl344, 13fi4 ("Berkele_y .Jet.s''); Cowity of Inyo v. Yorty (1973) 32 
Cal.App.3d 795, 810. 
s CEQA Guidelines§ 15002(a)(2) and (3); Berkeley Jets, 91 Cal.App.4th 1344, 13.54; Laurel Heights 
lmprouement Ass'n v, &gents of the University of Califomia (1988) 47 Cal.3d 376, 400 [253 Cal. 
Rptr. 426, 436j). 
4 CEQA Guick1lines §15002(a)(2). 
2038-0JJa 
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"elirninated or substantially lessened all significant effects on the enviJ:onment 
where feasible," and that any u navoidable significant effects on th e environment are 
"acc.eptable due to overridin g concerns" specified in CEQA section 21081.5 

In this case, the DEIR fails to satisfy the basic purposes of CEQA. The City 
4-2 must correct these inadequacies and recirculate a new or revised DEIR for public 

review and co1mnent. We have p1·eparecl these supplemental comments with the 
assistance of technical experts including Dr. Petra Pless, Matt Hagemann P .G., and 
Tom Brohanl, P.E. Their comments and curriculum vitae are attached her eto as 
Exhibits 1-3. Please note that t hese experts' comments supplement the issues 
addressed b elow and should be addressed and responded to separately. 

4-3 

A. THE PROJECT DESCRIPTION IS INADEQUATE 

'fhe DEIR's prqject description states that the commercial portion of the site 
would accommodate "pads for four major retail tenants, a garden center, two i·etail 
pads for smaller shops, and four smaller pads located in the southern portion of the 
site for restaurants, banks or similar uses."6 

The DEIR's prQject description provides no furth er details about the lilrnly 
future "major retail tenants" or "similar uses ." Based on the size of Pad l, 154,900 
sq. ft., and the fact that it would be located ne>..'t to a garden center it appea1·s likely 
that the Applicant e:qJects a Target, Home Depot or similar store to occupy this pad. 
Buried in Appendix D, Transporta tio11 and Circulation , is th e information that the 
shopping center would be "anchored by a supermarket."7 Large discount stores and 
supermarkets generate more vehicle ttips and associated air pollutant emissions 
than most other lan d uses. Flll'ther, the DEIR's pr oject description does not 
describe th e drive-throu gh lane located at Pad 3, which inclicates either a fast food 
eestaurant or a bank. A fast-food restaurant would generate considerably more 
traffic and a ssociated air pollutant emissions than a bank It is therefore critical 
that the DEIR contain information about the prospective future tenants aud retail 
uses to allow for an adequate analysis of the Project's potential impacts, e.g., on 
traffic, ai.r quality, noise, etc. 

s CEQA Guidelines § 15092(b)(2)(A)· (B). 
BEmerson DEIR, p . 3-12. 
7 Emerson DEIR, Appendix D, p . 3.7·1 
2038-0lla 
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2. The DEIR Fails to Adequately Analyze and Mitigate Diesel 
Exh aust Emission s from Construct.ion Equipment 

Heavy-duty diesel-powel'ed construction equipment exhaust would i·elease 
considerable amounts of diesel particulate matter during the buildout of the Project. 
Diesel exhaust contains n early 40 toxic substaTices. Tn J !)98, tbe Califol'nia Ai.r 
Resol.U·ces Board ("CARB") formally identified the particl1late fraction of diesel 
exhaust as a t:oxic ail' contaminant and conchtded that exposure to diesel exhaust 
particulate matteT causes cancer and acute respiratory effects.11 The 
U.S. Envfronment.al Protection Agency ("U.S. EPA") followed suit in 2002 and 
determined lliesel exhaust as a probable human carcinogen. Diesel exhaust is 
estimated to contribute to more than 70 percent of the added cancer Tisk from air 
toxics in the United States. 12 

The DEIR recognizes that particulate matter emissions from diesel-:ftteled 
engines contain toxic air contaminants ("T ACs") an.cl acknowledges the associated 
potential cancer r isks. Yet , the DE.IR conchtdes, without any quantitative analysis 
whatsoever, that due to tbe teruporaTy nature of construction and the g~uer::tl ly uv ­
wind Location of the coustru cti.011 site, the impacts would be less tha.ll significa11t.13 

The DEIR's analysis of construction diesel emissions is legally clefic:ieut 
because it fails t:o consider such emissions on a cumulative basis. The DEIR fails to 
recognize that the substantial diesel en gine exhaust emissions that are associated 
wiili operating construction equ~pmenL, particularly b.eavy-du'l;y diesel-powered 

4-11 equipment, would occur coucunently with countless other construction projects in 
Contra Costa CotU1ty and the Bay Area. Becanse these emissions result in 
cumulatively and regionally significant public health impacts, CEQA requires that 
each pro.iect .individually make t.be best effort to reduce emissions of carcinogenic 
diesel exhaust. 

Lagging emission standards and very old equipment in the fleet have made 
constl'uction equipment one of the largest sources of t.oxic diesel exhaust particulate 
pollution in California. An estimated 70 percent of California's construction 

4-12 1 1 Ciil.ifornia.Air Resources Bom·d, Initial S talement of Reasons for Rulemaking, Prop~ed 
fdentiJ'i.cation of Diesel Exl1aust as a To)(i.c Afr Con.romina nt, St.a.ti Report, June 1998. 
12 Environment al Defense Fund, Clean.er Diesel Handbook, Bl'ing Cleaner Fuel and Diesel H.etrofits 
int<> Your NeJghborhood, April 200t.; http://www.edf.org/documents/4941 c1e1merdies<>lhandbook.pd.i: 
accessed December 8, 2008. 
18 Emerson DEIR, pp. 4.4·14 - 4.4-15. 
2038·0Ua 
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equipment is currently not covered by federal and state regulations because it is too 
old.14 Clouds of soot emitted by heavy-duty construction equipment can travel 
downwin d for miles, then drift into heavily populated aTeas. A recent analysis 
fo®<l that air polJutjon from diesel construction equipm ent is already taking a 
heavy toll on the 11ealth and economic wel1-being of Californians. 

A recent study found that the San Francisco Bay Area air basin is second 
only to the South Coast air basin in h ealth and economic damage from construction 
equipment emissions. For 2005, this in cludes estimates of more than 
150 prematme deaths, .nearly 120 hospitalizations for respiratory and carclio­
vascular disease, more than 280 cases of acute bronC'hitis. more t han 
3,400 incidences of asth:roa a.ttacks and other lower respiratory symptoms, 
44,000 clays of lost work and school absences, and well over 10,000 days of r estri.cted 
activi ty. This loss. of .life and productivity cost the residents of tbe Bay Area ail' 
basin an estimated $1.2 billion. Th e n earby cities of Antioch and B1·entwood fall in 
the tOJl 10 percent of Construction Risk Zones in t he Bay Area because of the lru·ge 
amotmt of acreage under construction. See Figure 1 below.1s.16 

14 Los Angeles Times, Dire Heal kh Effects of Pollution Repori,,ed, Diesel Sool from Construction 
Equipment ls Blamed for Illnesses lmd Premature Deaths, December 15, 2006; 
h t.tp://www.clistr.ibutedworlmJace.com/DW IN ews/CRl1 fornia/Di re%20healt.h%20ef'fects%20of%20poll ut 
lon%20reported.uoc, :iccessed February 2, 2009. 
15 These estimates are c()nservative because they do not include emisS.ions from a large number of 
small constructio11 projects (residential -and commercial and projects smaller than 1 acre in siize). 
1'u i·tJ:Jer, J ohn Hakel, Vice president of t.he Associatecl GP..neral Comraccors, which represents 
construction e-quip ment fleet owners and general contractors, indicated that the report appeared to 
underestimate the shoor volume of construction equipment. 
'"' Union of Concerned Scientists, Diggmg up Trouble, November 2006; 
http://1..,ww.ucsusa.org/assets/documents/clean vehicles/digging·up.trouble.pdf, accessed .December 8, 
2008; attached as Exhibit 1. 
2038.0lla 
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Figure 1: Construction Pollution Risk in the San Francisco Bay Area Air Basin 
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Because the DE IR erroneous ly concludes that diesol particulate emissio:ns 
from construction equ i_pment would be less than signjfLcant, it fai ls to require any 
miti gation measures to addl'ess ·Lhese oo.nissiou.s . T.b.e DBlR s hould be revise<l to 
a.dclrei:;s diesel pru:ticu late matte1· emissions and reqttire all feasible m.itigation. 

3. Mitigation Measur·es to Beduce Exhaust Emissions from 
Construction E quipme11t are Feas ible and Should Be 
Required 

There are a numhel:' of cost-effective m easiues available that can 
substantially reduce construction equipment exhaust emissions . Options for 
contl·ollin.g ei:niss i.ons froll1 construction equiprneut include -requirin g th e u se of best. 
practices in constructio11 man agement and the use of new or newer equipm ent. 
Emissions from older constl:uctiou equipment can he draxnati.ca JJy reduced by 
following the five "Rs" of e1nissions reduction , i'. .e rnfuel, r eplace, rebuild, repower , 
a nd retrofit. Both CARB and U .S. EPA mafo tain lists of reco1nme11ded diesel 
retrofit al w.ruatives and a lterna tive fuels. AJt:erna tive foels in. combi11ation wi th 
retrofit technologies or i.n new const ruction equipment can ad1ieve emission 
reduct,io·ns of llP to 89 p ercent PMlO. 90 vetcen t CO. 93 percem.ROG, and 
40 per·cent NOx depemtin.g on t he eugine type of on-road or off-road equipm ent.17•18 

A combina tion of l.bese option s provides t,he greatest. benefi t and is frequenlJy 
r equir ed as CE QA mitigation for other residential development projects. Feasible 
m itigat ion measures incilud e: 

Require tbe contractor to use 011..ly newer constn 1ction equip1nen t or 
equipm~mL thaLls 1·etrofitted to meet Tier 2 or .hlghe1• emission standat<ls 
set by the U.S. EPA. 

Reqn.ire the contractor to submi t, a comp rehensive inventory (i.e. m ake., 
model. year, emission rating) of all h ea vy-duty off-r oad eqitipment 
(50 h oTsepowe:r: or greater) tha t will he u;;ed an ::iggr egate of 40 b om·s or 
more for the construction project. Recruil·e the contractor to submit for 
app:rova] a. plan clem oust ra ting that, the hea vy-duty (>50 h orsepower) off­
road vehicles to be used in the construction p roject, inch tding owned, 

17 U.S. Er1vir(innlenLal Pt·otect.ion .A.gency, Voluntary Die$el R.etrc1(il. Pt·ogt·am, Ve['ifiW Products; 
htt.p.://www .epa .euv/otaqlreLrofit./ve1.i f-lisl..htm, accessed Febr uary 2, 2009. 
1e Califomia Air Resources Board, CUI'r.ently Verili.ed Technologies, 
http://www.ai'b.ca.gov/cliesellvei:clev /vtfcvt. htm; accessed February 2, 2009. 
'>f\~A .n l 1 4!1 
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leased and subcontractor vehicles, will achieve a project-wide fleet 
average 40 percent; NOx reduction and 45 percent p articulate t'ecluction 
compared to t hB most recent CARB fleet ave.rage. 

Require the 1.lSe of constructiou equipmeut meeting the Tier 2 Cialifornia 
Emission Standards for Off-Road Compression·lgniLlou Engines as 
speciiicd in California Code of Regulations , Title 13, §2423(b)(l) unless 
such e ngine is n ot. ava ilable for a particula r ite m of equipment.. R eqclire 
construction equipment cmgincs to meet 'fier 1 California standards i£ 
equipment with engines that meet 'rier 2 standards are not available( 
lmless such engine i s not available for a particular item of equipment). 
Require that the construction company maintain documentation in the 
event that the required Tier 2 or Tier 1 equipment is not available within 
the area or within a reasonable timeframe. 

Require that construction equipment that does not. meet, at a min.irm.un, 
Tier l standards, be retrofitted with one, or a combfaatioll, of the 
following post-combustion contr ols: (If 1·etrofiUing pr e-Tier 1 equipment. is 
:not. feasible. r equire th a t the contractor docwnen t why r etrofitting is not 
feasib l ~.) 

.a. Diesel particulat.e filters 
b. Diesel oxidation catalysts 
c. Selective catalyLic reduction 
d. Lean NOx catalysts 
e. E xhaust gas r ecirculation 

For pre-Tier l equipment which cannot be reasonably retrofitted , use 
alternative power, alternative fuels, and/or fuel additives instead, such as: 
a. Emulsified (aqueous) diesel fuel 
b. Fuel borne -catalysts 
c. Compressed n atural gas or Jiqueficd n a tl.uaJ gas 
d. P rop ane, etha'U.ol. ru1d methaJ10l 
e. Electric power 

Instead of a diesel -power ed generator, provide fo1· on-site electrical service 
for hand tools s uch as saws, dr·ills , a nd compressors. 

Limit idling time to 3 minut-es for all constl'uction equi,pment and haul 
trucks. 

Provide for on-site meals for construction workers by arranging a hmch 
wagon l;o visit th e construction site. 
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4. The DEIB Fails to Adequately Mitig<tte F ugitive Dust 
l~mi ssions 

Again relying on the BA.AQMD's CEQA Guidelines, the DEIR conchldes that 
potential impacts from emissions of fugitive dust J)articulate matte:r would be 
considered less than signjf'icant if all BAAQMD-recommended Ullt.igation measures 
are implem ented .19 Yet, t.he DElR fails to r equire several con t rol measures that the 
BA.AQJ.vlD strongly recommends at construction sites that ar e "lar ge in area , l ocat.ecl 
near sensitive i·eceptors, or which for any oilier 1·easonmay wan ant additiohal 
emissions reductions .~ These mitigation measures include: 

Install wheel washe.rs for all exiting trucks, or wash. off the tiros or tracks 
of all trucks and eqt1ipment leavin g the site. 

Install wind breaks. or plant trees/vegetative wind breaks at windward 
side(s) of constru.ction ru·eas . 

Suspend excavation and \{rading activity wh en winds (instan taneous 
gusts) exceed 25 mph. 

Limit the axea subject to excavation, grading and other construction 
activity at any one time. 20 

Because the Project site is large in size a ncl l ocated adjacent t o a r esidential 
development to the east and several reside1ices to tbe south , implementation of 
these mitiga_tion measures should be required for Ftoject construction, 

In atlilition, Lhe1·e ru:e ntunill·Ous additiona.l 1-elevant a'o.d rea.soa able measures 
contained in t he CEQA Guiclelines and rules of air districts an d other agen cies that 
should be reqltired for this P roject. Fmther. severnl agencies have conducted 
comprehensive studies of fugitive dust control measures to bring their region into 
compliance with n at ional ambient a ir qu ality st andards on PMlO. For example , the 
South Coast Air Quality Managemen t District ("SCAQMD") has sponsored research, 
p assed regulations (e.g., R ule 403),21 and published guidelines t hat identify best 
m anagem ent practices f.or controlling fugitive dusts a t cons tr uction sites. The Rule 

3~ Emerson DEIR. p . 4A-13. 
:ia Bay Area Afr Quali Ly Management Dfat.ticL, BAAQMD CEQ.A Guidelines, 1999, 'l'iJble 2, p. 15 . 
i 1 Sou tl'1 Coor;t Air Quoli Ly M()11c~gomcnLDi.sirlc l, Rov'l.l.lod Fin(1l S~a,fJ' R0pot·l foi· Propoood ,i\.n\<mdcxl 
Rl1le 403, Fugitive Dust and Proposed Rule 1186, P lvl!O Emissions from Paved and Unpaved Roads, 
end Llvc-stock Operations, Febn101-y 14, 1997. 
~8-01 1 ~ 
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- Grade each phaso separately, timed to coincide with construction phase or 
grade entire project, but apply chemical stabilizers 01· ground cover to 
gr aded areas where constmction phase begins more than 60 days after 
grading .Phase ends. (Rule 403 Handbook) 

Following the addition of materials to, or the r emoval of mat~rials from, 
the surface of outdoor storage })iles, said piles shall be effectively 
stabilized of fugitive dust emissions utilizing su.fficient water or chemical 
stabilizel'lsi.rp'pressan t. (SJVUAPCD, ADEQ) 

Dur ing initial grading. eartb movi.ng, or site preparation, projects 5 acres 
or greater may be required to construct a paved (or dust palliative treated) 
apron, at least J 00 ft in length, onto the project site from the adjacent site 
i f applicable. (BC AQiVID) 

Post a publicly visible sign with the telephone munber and p erson t o 
cont act rega.l'cling dust <:om.plain.ts. 'fhis pe1·son shall respond an d take 
corrective action within 24 h rs. (BCAQMD, MBUAPCD, CCHD) 

Prjor to final occupancy, the appliam.tdemoustrates that all ground 
surfaces are covered 01· t.r eated sufficiently to nili1imize fugitive dust 
emissions . (BCAQMD) 

- Grav el pads must be i nstalled at all access points t o prevent tracking of 
mt1d on to public roads. (SBCAPCD) 

- The c:on t raclor or builder sh all designate a person ol' persons to mon.ilor 
the dust control prognun and to order increased wate1·ing, as necessary, to 
prevent transport of dust offsite. (SBCAPCD. SLOOAPCD) 

- Prior to land use cloarnnce, tho applicant sh all include, as a note on a 
separat e informational s heet to be recorded with map. these dust control 
.requirements . .i-\ ll requirements shall be shown on grading and building 
plans. (SBCAPCD, SLOCAPCD) 

All roadways, driveways. sidewalks, etc., to be p aved should be completed 
a s soon as possible. fa. addi tion. building pads sh01.tld be laid as soon as 
possible after gradit1.g tmless seeding or soil binders l:ll'e used. 
(SLOCAPCD) 

- Barriers with 50 percent or less _por osity located &djaceut to roadw ays to 
reduce windblown material leaving a site. (Rule 403 Handbook) 

Limi t fugitive dtist sources to 20 percent opacity. (ADEQ) 
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Many of iliese mit.igation measures are frequently required as CEQA 
mitigation and are e<:ftlally feasible for construction of t he -Pr•qject. 'T'h e City should 
require all feasible mitigation to protect the health of its residents. 

5. Project Jmpact s on Air Quality and P ublic Health a.re not 
Ade quately Analyzed an d Not Ade quately Mitigated 

'I'he DEIR finds that Pr~iect impacts related tQ regional air pollutant 
em.issious would be potentially sigr1ificant and that the cumulative effects of Lbe 

4-16 P1•oject on air quality would also be l)Otentially significan t. The DEIR concludes 
that l'egional and cumttlative impacts would 1·e1m 1i n significant and unavoidable 
at'ter implem entation of a number ofpxoposed mitigation measures. As discussed in 
the following comineuts . t h e DEIR significantly u nderestimates emissions from the 
Project, fa ils t,o 1u11:1lyze potentia l hea1th risks associated with toxic air contam inant 
emissions. and fails t;o implem ent a ll feasible mitigation m easures to reduce the 
Pr ojed's signiiicanL impacts on loc.al and regional air quality. The DEIR i;hould be 
revised to a d.dress these issu es . 

4-17 

6 . T h e DEIR Fails to Adequ ately Address Pl\'.12.5 E mi ssions 

Histor ically, health impacts due to particulate matter were regulated 
through ambient air quality standa1·ds for partic11Jate mat ter smaller tb ru1 10 
micrometers ("PMlO"). A substantial amotm t of new research has been published, 
however , documenting bea]t b it11pacts at m uch lower couceutrations and for 
differen t size fractions of particulate matter than was previously known and 
r eflected in ambient air quality standards. 2!5,26 This new information led the U ,S. 
E PA and California to p ropose new ambient air q ua]iLy standards for p articulate 
mat ter smaller than 2.5 micrometers ("PM2.5n). These standards are not subsets of 
the existing PMIO stau.dards, but n ew standards for a separate pollutant with 
distin guishable impacts on hum an health. As illustrated by the State and Feclill'al 
arubien i air q ttalily s ta ndards, these eff<:l<::t..5 occur at ilifferenl concentntL.ion s for 
each poll utant. For examp le, the State annual ambient air quality standards for 
PM10 and PM2.5 a re 20 mforograms p er cubic meter ("µg/m3") and 12 f.1-g/m3, 

25 U.S. E n.vironmen.t.al P.t'<)Lection .Agency, Air QualUy Criteria for Pru:L1cul1JLe Ma~rer. Repon 
EPN600/P·95-001al<' tlu·ough OOlcF, Ap1ii 1996. 
2° lJ.S. EPA, Air Quality C1iter.ia for Pa:rticulate Matter. Second External Review Draft., March 2001. 
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'!'h e DEIR's afr quality analysis estimated 1·egionaJ emission:;; associated with 
Project \7ehlde Ltse with lJRBE1tiS 2007 for 578 residential imits and for 278,000 
squate feet, l'etrul space i.11 a stt·ip mall.S4 Th e URBEMISprogram estimates on­
.road vehicular emissions based on Lypical t rip genera lion t'ates for a cer tain land 
use type and al'ea soiuce einissio1is associated with those land uses (natUJ:a l gas 
comb ustion. 1.anclsca1)e equipmeu.t, architectural coatings. etc.) . The DEIR's ail· 
quality analysis did not include emissions associated with vehicles acx:ess:ing the gas 
sta Lion or a1·eR e.rnksions assodaLecl with t,h~ g-as stalion . 

Afr quality expe1:t O:r. Petra P less estimated vehicuhu· and area source 
emissio.us associated with a 16-ptunp gas station with URBEMIS 2007, as 
smm11ari.zed in Table L Printouts of the URBEMIS model runs ar e attad1ed to t his 
letter. 

TabJe 1: Ga s station vebicu la1· and ~n·ea som·oo emissio ns (lb/day) 

ROG NQx PMlO PM2.5 
Snrnmer 

Vehicular 18.13 24.12 33.14 6.36 
E missions 
Ai·eo Sou1-ce 0.18 0 .03 0 .0 1 0.0 1 
Total S umme1· 18.81 24.15 33.15 6·.37 

Wini.er 
V ellicular 23.29 85.96 33.111 6.36 
Emiss10ns 
Area Som-ca 0 .01 0.01 0.00 0 .00 
'fotaJ Winte r 23.30 35.97 33.ld 6.36 

BAAQl\oID Significance 80 80 80 -* 
Threshold 
Pe rcentage ofTbres h oJd 29% 45% 41% n/a 
DEIR 1.'otal P1·oj ect 158.5 129.5 202.6 
Elmissions, Table 4.4-5 
• The BAAQMD has not established a threshdd of significance for PM2.5. 

The D.81R's LTRBEMlS model 1·un shows that the strip mall and residential 
i.mits would genera Le a tota] of 17,470 vehicle t ripl; per <lay.35 1'he gas l;taL.ion 

s.i Emerson DEIR, Appendi.x D, Air Quall Ly Impact Analysis for ~he Proposed E merson Ranch 
Pr oject, City of Oakley, J une 200$, Attachmen t 2: URBEMlS 2007 ProRTam; see URBE!v:US prmtout 
p. 3, see"Land Use Type.• 
r~ Emerson DEi R, Appendix D, Air Quality I mpllct Analysis for tbe Proposed E merson Rm1ch 
20tlll-Cll la 
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JWGs in a single day.s1 Thus, the best available control technology (uBACT") 
i:equirement ofBA..<lQMD Rule 2-2-301 is trigge1·ed. As j)art of the BA.i\QMD's 
permit p1·ocess for 1,he gasoline station pursuanL Lo Rule 2-2 "New SolU'ce Review ," 
a11 IIRA n1ust be prepared for th ese facilities. The increased inci·emental 
carcinogenic healLh risk a tLrilmtable to simila:r size gas stations LypicaUy exceeds 
one per million, triggerin g the use of best available control technology for toxics 
('"T-BACT~) per BAAQ~D Rule 2-5-801. 'l'-BACT for gasoline <lispensing .focilit-ies is 
con sidered Lh e use of California Air ResOlu·ces Boa.rd (~CARB")-certi.fied Phase I tm d 
Phaso II enhanced vapor recovery equipment. Rule 2-2 requires that the 
incremental cancer h oalth risk attributable to the gas station not exceed 10 in one 
m illion if Lhe gas sh1tion in cl udes 'T'-BAC'l'. Unrlet these ci rcinm;t.ances, CEQA 
requires preparation of a health risk assessme.nt in 01·der to evaluate all public 
hea lth impacts associated with the P roject. 

8. Mobile Source Diesel P artic ula t e Matter Emissio n s \Ve1·e 
Not Analyzed 

The shopping cente1· is ex-pect.ed to receive several lai·ge trucks and 
independent vendor -owned smaller parcel trucks daily (e.g., soda, chips. etc.) . 
Medium·dttLy and heavy-duty trucks would be circulaling along the western and 
northern boimdaries of the Pl'oject site. Trucks would access the site from the 
signalized intersection at Cypress Road, turn left and proceed along the western 
propel'ty boundary of the site and tmn right to enter t he loading clock area at Pad 1. 
Heavy-duty trucks would back up to rubberized gask et loi;i.clin.g hays, with a JJ 

4-22 unloading done clirectly into t h e building. Medi um duty truck<.> would typically lJai·k 
near the loading dock f.U'ea , and unloading activities woi1lcl ocC\U' directJy out of the 
ti·uck. aL app:roxiniately 60 Lo 80 feet from the residential pr ope1·ty lines J101·th of the 
mro:ket.38 In addition, the Project site would he serviced by cliesel-fu.eled \vuste 
management vehicles. 

Dependin g on th e truck Toutes and t he distan ce to t h e nearest sensitive 
receptors, particu late enuss ious from diesel-fueled t rucks could lJotentially create 
significant adverse a ir toxics impacts including incrnased cancer risk Typica lly. 
these impacts are evaluated in a hum.an b.ealth ri sk assessment. Here, the DEffi 
fails entirely to addTess or to eveu discuss diesel exbau.st emissio11s from trucks. 

a7 See, Buy .4-.rel:l Ai r Quali ty Mai 1ag1:H11 11 1· 1 ~ Disl.ri\!~, Puul iu Nu t.iuas - Pem1iL Appliuac.iuu::;; 
http://ww~v .baaq:mcl.gov/pmtlpublic_notices/. 
SS Emerson DElR, pp. 4.5·16 - 4.5-17. 
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until the preparation of the mitigatfon monitoring and rep01·ting program, 
which often takes p]ace very late iJl the eoviJ·ownental review process. In 
order to 1·eliably assess t he eff'ecliveness a nd feasibility of mitigation 
weai::ures, however, the D istt'ict believes it is necessary to consider the 
spMifics of m.i t igatiou mensuxe implementation as early in t.b.e envirolimeutal 
l'eview p r ocess all p ossi1Jle."40 

De fen a I of tbe formulation of ntitigation measures to post-approval stt1clies is 
generally impermissibJe.4J EuvironmentaJ problems must be considered at a point 
in the planning process "where gem.tine :tlexibiht;y r emai:ns."4.2 An agency may ouly 
defer the fo rmulatiou of mitigation measures when it ··recC>gnizes th e significance of 
the potential envirolllne.ntal effect, commits itself to mitigating its impact. and 
articulates specific p erforma nce cr:i t.e11a for th e futuremitigation."••R 

"A study r.ondu cted after apJ)roval of a project will inevitably have a 
diminished influence on decision making. Even iJ the s t,udy is subject, to 
ad.m.in:istrati ve approval, it is f.lll.!llogous to t he sort of post hoc rationalization of 
agency actions Lhat has been repeateclly concleroned in decisions con struing 
CEQA.'"'4 

Wicho1.tt specific and binding mitigation measures included in the a.Jla1ysis. 
the publicis deprived of the opporturuty lo conu:nen t on the proposed m itigation a nd 
potential impacts that could result from mitigation. The DEIR mtist be revised to 
indude ~ rlescription of en.fo:rceable mjtigation measw·es. 

b . Additional F ea sible M it igation Measures Are Avail able 
to Ueduce J>rojeot Operational Emissions 

4-26 The HEIR failed to di.scuss additional mitigation measures that could be 
implemented to red uce the Project's signillca.nt emissions. There are numerous 
othel' rn.eastu·es available that al'e frequently reqt,i1·ed by other lead agencies as 
CEQAmiligation. Many of Lhese measures are equally feasible for the Project and 

4C Bay Area Air Qw:ilicy Managemen t Dist.rtcL, BAAQMD fJEQA Guid~Unes, pp. &7 -08. 
41 SundsL1"0ro v. Cty. of Mendocino (J 988) 202 Cal .App.3d 29'3, 30S·S09: CEQA Gwdelines § 
15126.4(a)(l )(B). 
-11 Mount Sut.ro Defe11se Con1 mlLtee v. Regents of ~1 1e U11ive1-si ty of Ctil . (]1)78) 77 Ct<l.App,3d 20, Sil. 
4~ Sacramento Oki City Assn. v. City CoLU1cil. (1991) 229 Cal.App.3d 10111 1028-1029. 
<l.; Stmdstrom, supra_, 202 Cal.App.3d at 307. 
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should th<:irefo1·e be rnquired. For example, SCAQMD recommends the following 
measures: 

Require tlie use or newer, lower-emitting tl'ucks for the delivery of 
supplies to the facility. 

Require trucks to be offloade.cl promp tly to prevent trucks idling for longer 
than five minutes in compliance with state law. 

Provide Glectrical hook-ups for trucks that need to cool their load. 

Electrify service equipment. 

Install s olar panels on roofs t o supply electricity for air conditioning. 

Install central water h eating systems to redtlce energy consmnption. 

lns ta.ll bigh en ergy-efficient ap plia.uces , su ch 11.s water: .heaters, 
1·efrigerators, furnaces and b oiler units. 

U se nouhl e-p a.n ecl windows to reduce t.hermal he11t. 

Install antomatic lighting on/off con trols and en ergy-effici ent lighting. 

Require retail tenants to provide flyer s and })amph.lets for truck drivers 
educ;atiug them on the health effects of cllesel particulate a nd the 
importance of being a good neighbo'r. 

In addition., there a:re many mitigation m easures available that would reduco 
thl;l Project's fmpacts on locRl and regfon11l a ir quality . Sevenil of these m .easures 
would also address t he Project 's contribtttion t-0 global climate change and are 
discussed below. Given the Project's significant long· term operational emjssions and 
the Bay Area air basin's nonattainment. status for ozone ancl PMlO, tJ1e City should 
conside1· implementing i:ilJ feasible mitigati,on measures. 

For example, the City could require implementation of the following 
lai.ldscapiu g-relatecl mit igation measm•es: 

Landscape with drought-resistant s pecies, ancl use groundoovers r atheJ' 
tha11 pavement to reduce h eat reflection. 

Utilize ()ARB-certified or electric landscaping equipment in projed and 
tenant ope:tatio.ns . 

Introduce electric law11 and garden eq1ti.pment exchange program. 
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Plant shade trees with low ozone-forming pot.ential, e.g., in parking lots 
and ·along r esidential. streets, as discussed below . 

4-27 

Pla,nl Shade Trees with Low Ozone-Forming Potential 

The Pl'oject would contrib1.1te to the urban heat island effect by converting 
open spa.ce to blacktop. Planti ng s bade trees on parking lots and aJ·ound build ings 
can mitigate this effect. By s bacling h omes and offices, trees roduoo power 
geueTatiou errrissions. FulJy grown, properly placed trees can cut home cooling c;osts 
by UJ> Lo 40 pet·oont. By cooling, trees also i·educe evaporative emissiomdr om 
vehicles and other fuel storage.>~5 Additionally, general cooling reduces the speed of 
chemical reactions that ]ead to the formation of ozone and particulate matter, which 
are damaging to the. hiunan r espiratory system. Trees also contribute to the 
.removal of air poHutants. Furthermore, t rees reduce overall greenJ10use gas 
emissions through carbon sequestration and sto:rage, 46 •47 Many municipalities, 
including the n eru·by City of Concord , recognize these -beneficial impacts of shade 
t rnes and i·equire such plantings as m itigatfon. 

However , trees and other plan ts can emit a substantial amount of 
hydrocarbons, so-called biogenic volatile organfo compounds ("VOCs"). Many of 
these compounds are potent reactive or ganic gases that. c.an react wiLh nitrogen 
oxides emitted by cars and pO\\-'er p lants to form ozone and therefore can adversely 
affect local and regional air quality. In Con tr a Costa Cowity, about 15 p e1·ce11b of 
total VOC emissions c.omo from biogenic sources . Emission rates for biogenic VOOs 
v:ary sign itiGantly from one tree sped~ to t he n ext. Some plant sp ecies can n ') lease 
as lnll.¢h as 10,000 times more biogenic voes than others. Low-emitters include 
t he Chinese Hackberry, Avocado, Peacll. Ashes. SawleafZelkova arid the East.em 
Red bud. A few of the high emitters include eucalyptus. London Plane, California 
Sycamore, Liqu idambar, Chinese Sweet Gum, Go1denraiu T:ree, and the Scarlet, 
Reel a.nd Willow Oaks. 4s , 49 Lm·ge-scale p lanting can Lherefor e affect air quality 
t hrough Tegi.onal concentrations of ozone and fine particles. 1'o r educe ozone 
conceut.rations in tu·bau a reas, it is therefore impo.rta.o.t to u::;e low emit,t.ing species. 

•lo Sacramento Municipal Uti.b.ty Dist.J-ict, Ftee Shade '!'recs: http:/fwww.smud.org/resid.entialhroos/. 
~c CalifomiaAir Resom'Ces Boru-c~ Tr ees and.Air Quality; htt.p:/fwww.orb.ca.gov/resenrch/eoosysfttee· 
aq/tree-ag.htm. 
41 U.S. E nvh:onmemal ?1-ote~ti on Age11cy, Vegel.a t;i on & Air Quali ty. 
as California Air Resou''l.:esBoru:d, News Release 01·20, July 9, 2001; 
li t t.p:/lwww..fraqmd,01•g,l'Frm•%20Emissiomo]1!:m. 
~9 Cal Poly State UniversiGy, Urban Fo:rest Ecosystems lnstitute, SelecTree1 A Tree Selection Guide ; 
http://selectree.calpoly.edu/. 
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Develop f.IJlO foUO\v a ''gl·een streets gujfl e" t h at requfres light emitting 
diodes ("LEDs") for traffic .. st reet and other outdoor lighting. minimal 
amotmt of concrete and a:s1)hal t, p ermeable pavement, and incorporatin g 
sh ade tr.ees where feasibJe.68 

Limit t he h otrrs of operntion of outdoor lighting. 

Use energy-efficient low sodium p arking lot and street lights. 

Provicle education on energy efficiency. 

Reduce stru.1.d1n:d paving . (See Comm ent b.) 

b. Reduce Standa rd Paving 

Parking lots and roads arc typically constructed by miring asp.halt with 
aggregate. 1'he aggregat e pJ'ovides strength an d t he asphaJt binds the aggregate 
togeLher against t he forces of traffic an cl weath er. The resulting pavement is black 
and absorbs about 85 to 95 percent of s unlight that falJs on it, becoming one of the 
hotLest s tttfaces in lU·ban ru·eas. The hot s w.faces of pavement. (and similal'ly da1:k 
roofs) quickly wa:rm t he ail' ov1u· urban areas, leading ·to the creation of smnmer 
urban "heat isla nds." 

4-32 This effecL can be mit,igated by I eflecliing the sunlight oIT the pavement before 
it heats 1.lp thi·oilgh ·use of lighter-colored, reflective pavemen t materials. These 
materials reduce the lU'ban heat islan.d effect, reducing the formation of ozone, and 
reducing evaporative emissions from vehicles that park on and use the pavement. 
This ca.n be accomplished by usi.u g gn:iss paving or reflective sw:faces ou unshaded 
parking lots, driveways, and fire lanes to reduce standard paving by 20 percent . 
Coo1er· tP.mperatur As Also resu lt in fP.wA11 evaporAtive emissions from pA1·lrnd 
vehicles and, t hus, reduced ozone generatiot1 in tbe ai:rshed. 111 addition. reilective 
sm·:faces. e.g., concrete, require about 35 percent less lighting t,han as]Jhalt. the1·eby 
r educing electricity Clem and a nd a::;sociat ed indirect. emissions from elec.tridty 
generation. 69 This meas m e 1s widely u sed, t echnically feasible, provides ail' quality 

i:n Ventura County Au: Pollution Control District, Vsmw·a County Air Quality Management Plan1 

Appendix G·94, Guidelines for the Prepar ation of Air Quality Impact AnalyS"es, Octobe1· 1989. 
6'l See Irvine Sustainable Travelw~vs "Green Street!' Ouidelines; 
www.Gi .il"\1 ne.ca . us/cj vjca/tllebaok/blobd!oad. as12?BlobID=B934, and CoolHousJ,on Plan; 
wvrw .hru-c.edulP:rojeccs/Coo1Houston. 
& Concrete in l"ocus, Ultra·Thi.n Whitetopping, Th e I ndustry Lines Up Behind an Inno\lative 
llCtSS-011.; 

SECTION II - CHAPTER 2.3 - COMMENTS AND RESPONSES 
2.3-56 



Partially Recirculated Draft EIR and Responses to Comments 
Emerson Property Project 

April 2010 
 

Section II – Chapter 2.3 – Comments and Responses  
2.3 - 57 

Letter 4 
Cont’d 

4-32 
Cont’d 



Partially Recirculated Draft EIR and Responses to Comments 
Emerson Property Project 

April 2010 
 

Section II – Chapter 2.3 – Comments and Responses  
2.3 - 58 

Letter 4 
Cont’d 

  4-32 
Cont’d 

4-33 



Partially Recirculated Draft EIR and Responses to Comments 
Emerson Property Project 

April 2010 
 

Section II – Chapter 2.3 – Comments and Responses  
2.3 - 59 

Letter 4 
Cont’d 

  4-33 
Cont’d 

4-34 



Partially Recirculated Draft EIR and Responses to Comments 
Emerson Property Project 

April 2010 
 

Section II – Chapter 2.3 – Comments and Responses  
2.3 - 60 

Letter 4 
Cont’d 

  4-34 
Cont’d 

4-35 



PART/ALLY REC/RC ULA TED DRAFT EIR AND RESPONSES TO COMMENTS 
EMERSON PROPERTY PROJECT 

APRIL2010 

February 4, 2009 
Page 36 

Letter 4 
Cont'd 

Reduced en ergy consumption l.hrough white reflective roofing and high­
efficiency heating and cooling equipment . 

Overall , 1;tppruximul.ely t wo-thinb of t,he 243-a1;rt-J ~il,e will Le g1:t:>.tJCL - uut 

covered by j)arking, roads or rooftops. This is 60% less dense than average retail 
developments based on sq. f t. :per acre . The lnte1nationaJ Council of Shopping 
Centers estimates typical retail yields at 101000 sq. ft . pel' acre, while Fairlane 
Green js appTOximately 4,000 sq . ft. pe1· acl'e. The Project is typical with about 
10,000 sq. ft.. per acre. 

Beyond tbe core and shell developm ent. tenants of Fairlane Green a.re 
encouragfld to pursue sustainability within thefr buildings. Target, for c:ixamp le , 
has partnered with Ford to contribute to t ills enviromneutaUy soa_nd development. 
In addition to s ustainable elements found at all Target stores, such as w.hiLe roof 
membranes and high-efficiency heating and cooling systems, this st ore will include 
several innovative sustainable features. More than 250 skylights will sa ve ener gy 
by allowing light fi.xtures to be hm1ecl off when conditions allow natural daylight to 

4-35 illuminate Lhe saJes floor , and a cistel'n on the roof will recycle rainwater_ 79 AJJ of 
Cont'd these featlu·es coltld also be incorpor ated into the Project, especially given the fact 

that Tal'get will be a major tenant.. 

In 2005, I.be Abernorn Common became the first all-retail LEED-certwa cl 
sh opping center in Savannah, GA. The sustainabl~ fea~ures i ncorporated into the 
l 6.620-sq. ft. center included: 

Numerous transportation alternatives i ncluding preferred parkfo g for 
b ybrid vehicles and bike racks and showel'S for employee use; 

100 perCBut of irrigation ~prov.icled by rainwater harvested at Abercorn 
Common, sa ving 5_5 million gallons of water annually ; 

A vegetated "green" roof covering 9,000 square feet of roof space, providing 
insulatiou and storm wa ter management~ 

The gr een roof, tight building envelope, solar hot. wat.er heating and high 
effi ciency HV AC reduce energy consmnptfon over 25 percent; 

Shops core enel'gy use operating on 100 percent gri:!e1ipower; 

1!1 Ford Motor Land Development, Ford Announces New Green Retail Development i n Allen Park; 
http:/lwww.fordlanddevel.opment,comlfai.rlane/assets/news/release 07 29 t'airlanc green.pell'. 
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A solar paneJ. <rn th e roof provides free hot wat er heating to tenants; 

Use of low -ROG p aints, sea1ants and a dhesives throughout; 

A 100 percent white concrete parking Lot. wblch reflects heat aud .. t'educes 
th e beat i.sland e:ff ect; 

The green t·oo( and an inilltraLion <lit.ch pr ovide an opportunity for 
I 00 p er cen.t of th e storm water to iufiltrate on -site; 

Selection ofmatel'ials th at have high recycled material content and t:u·e 
manufactu.red within a 500 mile radi lJs of Lhe project site; 

Use of I 00 percen t sustainably harvested wood as certified by the Fm·est 
S tewru·dship Coune:il; 

Recycling of over 80 percent of the construction and deuiolition waste. 
preventing over 1.300 tons of waste from reaching th e l andfill; 

Installatiou of 1-gallon per flush t oilets and wawrless urinals, redttciug 
water use by over 40 percent; 

Installation of a high -albedo white ~herrooplastic polyolefin roof 
membl'an e; 

Installation of h Lgh-e.ff:iciency HV AC with hot-g~ts rel1ea t; 

Installation of formaldehyde-free insulation; and 

Use of l'ecycled-content gypsum b om·d. so 

Another })roject p1anmng to obtain LEED certificatiolJ is the Destiny USA 
regional mall in Syracuse, NY, which will include a mix of shopping, entertainment. 
diuiugaud bospitaUty cboioes.81 On Se1)tembel' 25 , 2006, the U.S. EPA an d Destiny 
USA signed a Memorauclum of Understanding ("'MoU"), oonunitting the developer to 
uso en vironment ally sound p1·actices in constructin g and running i ts proposocl 
project .. '!'he agrne1ne11t toucb es on design .. constl'Uct;i ou a ncl ope1·a.tiona] p rim.:i}Jles 
ensuring t he planned complex meets the highest environmental standards. 111 the 
MoU, Destiny USA commits to: 

;;(!Shops Six Huncb·ecl at Abercorn Common ~ 
http:f/www .a lie:rt..-omcom mon .comli mages/stories/ Abe:rcnrnCom m on ShoJ?sOOOC>1MSt11dv.pd.f; 1.3ncl 
eco-struct.ure, By Following Core Vfiluei:;, <1 Develoµer Makes the Impossible Possible. The Magic of 
Abercorn Common, May/June 2006: 
hltp://www.abercm-ncommon .com/images/stories/EcoStructw"e'f'heMogicOJ'Aberc01'nC-0mmon.pdf, 
0 1 http://www.dostinyusa.com/. 
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Using green building design, construction. and opemtion principles to 
obtain t he highest. levels of certification from Lhe tJSGBC's LEED 
progr am; 

Retrofittin g m ore than 100 const.-ruetion vehicles with diesel partjculate 
filtel's and using clean fucL w hlch will reduoo emissions by n early 85 
P"'~rcen t; 

Implementing techniques to reduce id.ling of vehicles during const1·uction; 

Becoming partne1·s in the U.S. EPA 's EuergyStm· and Wate1·Sen se 
programs, which require the U$e of energy- and water-efficient appliances; 

Using ove..r 3,000 tons of coal ash :in J)}ace of using newly-manufactured 
Po1tland CemGn t. whjeh wiU Teduce greenhouse gas emissions by over 
3.000 tons; 

D eveloping a con111rehen sive set of Lools to manage environmental, health 
and sa£0ty matte rs , also known as au envir omnenta.l management system 
("EMS),; 

Taking part Ln the U .S. EPA's Resou1·ce Co:nserva t.ion CbaJJenge, a 
voluntary program that promotes the reduction. reuse and recycllilg of 
solid waste, including electtonics; 

increasing the n umber of h ybrid and biodiesel vehicles in it.s fleet ; 

Implementing a commu~er benefits pl·ogrrun thal qualifieio for the U .S. 
EPA's National Staudard of Excellence; and 

Promoting tbe U.S. EPA's SmartWay Transport Partnershjp to its 
carriers, sh ippers an cl tenants to r educe diesel emissions and conserve 
e nergy. 1>2 

All of theso requirements could also be il1001·porated into the Project's 
commercial comporteut te red uce its s ig)J.ificant impacts on Rir' qualit.y and 
contribution to global climate change. 

S2 U.S. Environmental Protection Agency, R.egion 2: Newsroom, EPA and Destrn_y USA.i\nnounce 
''Memorandum of Unclerstanding.'' September 25, 2006; 
http:llvooorn.ite.epa.g-ovlopalaclmp1·efls.nsl'/4d84<l5d9a719de&:8525701&005487c2/5ldbfdccl4clce9db&5 
25 7 lf40059eb9a!OpenDocument. 
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Appendix to the Traffic Study. 'l'he DEIR. also failed to .include cr itical information 
such as traffic counts of existing concLitions and traffic s ignal wanant analyses. 
This documentation should be .inclucled in a revisecl DElli. 

2. Th e DEIR Is Based Upon an incorrect and O ut d ated CEQA 
Base line 

The analysis of existing truffi.c conditions at the Project site is .inadequ ate 
because it relies upon ou tdated t1·affic studies _performed. in 2004 or ear lier. This 
aualysis was used as t he baseJiJrn for aualyzi.ug a ll t r affic imp acts h:i. the DEJR. 

4-38 New sl;l.1dies must be done !;Q re£lect cun·ent levels of service for the baseli ne in a 
new or revised DEIR. 

4-39 

4-40 

The "CEQA baseline" refers to lhe existing envi.rournenta.1 setting used a.s a 
stm·tin g point to measure whether a p roposed project may cause a significan t 
environmen tal impact .84 CEQA defines baseline as the physical environmen t as it 
actua l Ly eidsts at th e t ime a CEQA review conunenced. ll.Ot as it theoretically coul d 
have existed. Spec.ilically, I.he baseline is the "phy:;;ical euv.i.J,·01unental coudi tions in 
the vicinity of the project as they exist at the ti.me environment.al a11alysis i s 
commeoced."85 

Ttaffic coun t. information for the project, study intersections was obtaj ned 
from the River Oaks Crossing Specific Plan FEIR and cali brated with data from the 
East Cyp1•ess Road Specific Plan Traffic Study. Tn i:iddition, new tl'affic couu.ts were 
conducted at three key intersect.ions in May 2008 to verity tha~ the tnffic volmnes 
a 1·ei acctll'ately portrayed. 

The Septmnber 2007 River Oaks Crossing Specific Plan Project DEIR was 
itself flawed because it i.ncludecl ontclated traJiic counts. In fact., only 2 of 23 traffic 
counts were conducted within the last three years and 21 of 23 traffic counts elate 
from 2004 or earlie:r . with some of t he ta·affic counts made chu·ing different. seAsous. 
No adjustments were m ade to bring the counts to a common year or season. 
F\uther, uo adjustments wel'e made to rellect growth .in bacl{ground traffic even 
though the DEffi s tated population in the subr egion grew by 4.G per cent annually 
1md the City o.f Oakley grew at 3 .1 percent annually between 2000 a nd 2005. 

S4 Pot 11. County of Sacramento (2002) 97 Cal.App.4th 1270, 1278. 
8" CEQA Guidelines §15125(a); Riuerwat,ch u. County of San Diego (1999) '76 Cal.App.4th 1428, 1453. 
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Th e East Cypress H-0acl Specific Plan Draft Traffic Study refetenced in 
Section 8 of the Emerson Pl'ope.rty Project DElR was dated March 2005. The tra ffi c 

4-41 coun ts for the Easl Cypress Road Specific Plan Draft traffic Study wer e conducted 
in 2004, These studies were ontdated at the time this CEQA review was 
c01mn001ced. 

Th e Not.ice of P:t·eparation ("NOP~) for Lhe Emer:;on Propert;y Project, was 
issued on May 23, 2007. Using traffic counts from 2004 fro m either the River Oaks 
Crossing Specific Plau DEIR or the EasL Cypress Road Specific Plan DraCt, Tr,affic 
Study does not reflect traffic vohunes at the time of the NOP. Wh ile the Emerson 
Property DEIR ~11dicates new tJ:a£fic counts were ma.de a t three key jutei:sections in. 
May 2008, no evidence is presented that the exi.sti11g traffic volumes in the DElR 

4-42 a1·e "aCClirately portrayed.'' Further, because copies of the AM and PM peak hour 
eoun ts (ll'e not .include<l in Appendix D, iL is imposs ible Lo verify w h e I.her Lhe t.raffic 
counts were rn~operly entered into th e computer programs that weTe then u sed to 
calculate capacity and Level of Service (''LOS') fo t· th e diliereut scenarios. 

4-43 

OEQA.requires analysis of existLng condit.ions at the t ime of the NOP. Using 
outdated traff]c volumes from 2004 to analyze existing conclitions in May 2007 iu 
the rapidly developing Oakley area <loes aot. comply wilh thIB CEQA p rovision. This 
is a fowl flaw in the DEIR t hat must be rectified by condu.cting a new traffic study 
tbat build$ upon e.xi.sbng tnrffic vohnn es. 

3. Traffic Tmpacts of t h e Phased P roject Bnve Not Been 
Analy zed 

Th e DEJR fails to analy~e Lraffic condit.ions aL comp leLlo11 of each major 
Project phase. The Project Description does not include any information :regarding 
Project phasing. With the s ize of the proposed Project which inc'lu<.les five separate 
neighborh oods of residential developmen t and t he conune:tcial site. the Emerson 
Property Project ""ill likely be constr ucted in phases over a number of years . The 
DBlH. only analyzes completion of the env:ir e .Project in a sin gle phase against 
backgro1U1d conwtions that assume no more than 50 percent of the East, Cypress 
Specific Plan has been constructed ru.1d occupied at tha:t t.ime. Without the Project 
phai:; ing, the1·e is no a:o;sunrnce that implet.nent.atim1 of mitigation measmes wil1 be 
linked to si{,rnificant traffic impacts res11l~ing from the Project's phasecl 
development. 
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Without evaluating traffic im pacts a t the conclusion of each Project phase, it 
is impossible to determine t he p oint in time a t which t he Emerson Property Project, 
will cause the .LOS at impacted intersections to deteriorate to an unacceptable level. 
Realistic P roject phasing assumptions must b e documented in the traffic analysis 
and in the DEIR. The t1·affic study m ust build upon and analyze volum es 
representin g condjtions at t he time of the CEQA analysis. 1'he traffic analysis m11st 
disclose significant tm.ffi c impacts to enable the Eme1·son Propei·ty P-roject to 
const,ruct associated mitigation measures at t he completion of each major Project 
p hase. Tujs is required to implement mitigation measw·es in a timely marn1er and 
maintain t he City's LOS D standard as defined on Page 4.3-4 of the DEIR. This 
significant omission from th e DElR causes Lhe traffic analysis Lo he inaccurate and 
incomplete. 

4. The Analysi s of B aseline lntersectio11 Operations l s F law ed 

The DE!R provides LOS for baseline operations al.. I.he Project. s ttLdy 
intersection.s. The reported LOS is incorrect at t he locations listed below~. In t urn, 
t,bis leads to flawed analysis ofliaseline plus P roject traffic conditions. 

Eas t Cyprnss Road.JKnighi:.-sen Avenue - PM - LOS "C", not. LOS • B" 
East Cypress Road/J ersey Island Road - .AM - LOS "A", not LOS "B" 
East Cyp1·ess Road/Jersey Island Road- PM - LOS "B", not L OS "A» 
East Cypress Road.JBethol Island Road - PM - LOS "A". i10t LOS "B" 
Selle rsAvem1e atLa uTel Road -Al\11 - LOS "A", not "NIA" 
Seller s Avenue at La urel Road - PM - LOS "A". not "NIA'' 
Main Street (SR4) at Rose Avenue -AM - LOS ~E", not LOS '1Y 
Main St.reet (SH4) at Rose Avenue - PM - LOS "F". nor. LOS "E" 
Muin Street (SR4) at O'Hara Avenue - PM - LOS "E", not LOS "B" 
Main Street (SR4) at Laurel Avenue - PM - LOS "D", not LOS "A" 
Main Street (SR4) at Brownston e Road - M1 - LOS "F", not LOS "E" 
Lan.rel Road at Rose Avenue -AM - LOS "15", uot LOS "B" 
Lamel .Road at Rose Aventte - PM - LOS "F". not, LOS "B" 

These siguifi.can t errors must be conecte(l in a r evised traffic analysis. 
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5. Commercial Traffic Has Been Underestintated by More Th a u 
50% 

'rbe DEffi's trip-genel'a.tion rates ui::ed to forecast dai ly and pea.)< bo~r hiJ)S 

sign ificantly uuderest.imate the traffic that will be gene.rated by the .Project. The 
rates contai n n umerous metb odoJogy err0rs that undermine t he entire analysis. 

4-45 For Lhe commercial clevelopmenL, average 1·aLes for shopping center s have been 
used. These ra.tes were then tmtlt,jplied by the square footage to forecast trips for 
tbe commer.ciaJ portion of the development. Shoppil1g ceute.r tl'ips were then 
reduced by 34 JJeTcent to account for pass-by t:rips. The iwt new t rips for the 
conunercia) development plus the trips to and from the r esidential portion of the 
Project were then distributed to the roadways and analyzed to identify traffic 
imvact,s an d m1tigAtfoll . 

The traffic analysis improperly used generaJjzed rat.es ratb e:r than specific 
rates. When specific land uses axe identified, as in the DEIR. trip genen1tio:u 

4-46 forecasts must be developed using the trip rates associated with the specific land 
uses . Many of the p1·opo:,;ed uses within the retailJJOr tion of the Pt·oject genemLe 
trips at significantly higher rates during the critfoal PM peal>: hoUl' than the av01·age 
shopping center raLe used in. t,he DElR. 

4-47 

SupermarkeL 

'T'he DEIR p rovides a clescriptfon of a shopping cen.ter/supenn1nket : "Th e 
project would also include a shopp ing cen ter with approximately 280,000 square 
feet of commercial space anch01·ed by a supermarket." Accordh1g to Trip Generation , 
7th Edition published by ITE, t.he av~.rage PM peak hour trip 1·ate for a 
supermarket is 10.45 trips per thousancl sqnro:e feet. The average shopping center 
PM peak hour trip rate u sed in the DEJR js oiily 3. 75 Lt ips per thousand square 
feet. Assuming the supermarket \~1ould have 65,000 square feet , the supern1arket 
would generatf\ 436 more PM peak hour trips than forecast i.n the DEffi before 
adjusting for pass-by trips. 

Bank or Fast Food Restaurant With Drive Thru 

4-48 The P:rojectDescl'iption indic.ates there are four smaller pads for r estaurants, 
bru.1ks. 01· sim.ilaT uses. Pad 3 contains a 4,587 square foot building with cfrive th:ru 
Lane, potentially a bank 01· a fast food .t·estaura.ut. According to 'l'l'ip Generation, 7th 
Edition published by ITE, the average PM p eak h01,U' trip rate for a ban.k with cfrive 
l"!0:\11-011 ~ 
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th.cu lane is '±5. 74 trips pe1· thousand squat e feet and the average PM peak hour trip 
rate for a fast food restaurant with dl'ive thru lane is 34.64 trips per thousand 
squal'e feet. The average shopping cente.r PM peak hour Lr ip rate used in the DElR 
is on ly 3.75 trips pe1· thot1sand square feet. A 4,587 squa.re foot bank with drive 
t,hru lane would generate 193 more PM peak h our trips than. forecast in the DEffi 
before adjusting for pass-by trips. A 4.587 squ al'e foot fast food l'estaura nt with 
dl.'ive th.rn la.ne would gene:rate 1,12 more PM peak hour trips than forecast in the 
DEIR before adjusting for pass-by trips. 

Gas Sta tion 

.l<'igtm i 3-4 illustrates a gas station with at least 16 fueling positions just east 
of th e pro11osed s ignalized access serving t11e commercia l sjte. 'f'h e s ummary of 
square footage does not include the gas station, and the associated t.riJ)S for t.his 
land ·use were not included in t h e trip generation forecast for the 278 ,000 square 
foot shopping cente.r. According Lo Trip Generation. 7th Edition published by ITE, 
the average PM peal\ hour trip rate fot a gas s tation is 13.86 trips per fueling 
position. Assuming the gas stat.ion would have 16 foelin g positions a s shown on 
Figu.r e 3-4, the gas station would generate 222 more PM peak hour 'trips than 
forecast in the DEIR uefore a<ljusLing for pass-by Lrivs for th.is la nd use. 

Pass By Trips for Shopping Centers 

Tr·ip Genern.Llon Handbook. Second Ed.ltion published by 11' 8 provides data 
on t:h e percentage of pass-by t riJ)S in the PM peak hour for various land uses. The 
percentage of pass-by trips in th e weekday PM peak hom decreases as the .size of 
the shopp ing center increases. For a 278,000 square foot shopping center , ITE data. 
indicates the percentage of pass-by trips in t he PM peak hour is only 29 percent, not 
34 percent as used in. the DEIR. With 29 pe1'cent for pass-by trips , the propeT 
reduction for PM peak hour trips is 302 rather than 355 as calculated in the DElH,, 
Cwrect.iJJ.g the pass-by aclj ust1nen t indicates Lhe 278.000 square foot sboppiug 
center would generate 53 mo1'e PM peak b our trips than for ecast iu the DEIR. 

The traffic analysis in the DEIR also used ave.rage trip rates. rather than trip 
rnte equations. 1'he Trip Gener atiou Handbook, Sec\mcl Edition published by T'J'E 
provides dit·ection regarding the proper use of the differen t forecast methods. For 
PM peak hour tl'ips for shopping centers, the ITE formula mus t be used as it 
provides lhe proper i·elat.ion bet.ween the size of the shopping center and the l.riJJS 

generated (i.e .. smruler shopping centers generate trips at higher rates per 
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thousand squai·e feet than lal:ger shopping centers). 'l'he DEl.R ine.orrectly applied 
the ave1•age PM peak hour trip rate for all shopping centers. The proper PM 11eak 
hollr trip rate for the proposed shopping cente'1· is 4.42 trips per thousand square 
Jeet, not the average rate of ::S.75 used in the DEIR. Correcting the trip rate 
indicates this shopping center would generate 186' more PM peak hour trips than 
forecast iu the DEIR. 

The resulting increase jp the. PM peak hour t,r.ips i.s significant. The DEIR 
calculatecl 688 net. new shopping center trips would be. generated in the PM 1Jeak 
hotll'. Using the specific land uses identified in the Project Descrivtion and on 
Figure 3-4 together with H1e conesp oodfogpass-by trip red-uction.s for each land 
use, and treatin.gthc balai:we of the comme.rciaJ developmGut as a shop1)ing eontor 
with higher trip rates and hi.g,her p~u;s-by percentage~, at least l,623 net new 
shopping cen ter trips will be. generated in the PM peak hour (1,623 net new trips 
assmnes a fast food restaurrutt with drive thru rather than a bank with drive thru). 

The trip generation £01·ecast in the DEIR for the shopping center pm-ti.on of 
the proposed Project has been underestimated by ot least 935 trips in tho ci·itical PM 
peak hour. The DEffi must distribu,te t.h~se adilitiona.l trips associated with the 
commercial development Lo the roadways and reanalyze Lhe study intersections. 
With at least 935 more PM 1)eak hour trips generated by the Pro:iect than were 
analyzed in the DEIR. other intersections will be significantly impacted by the 
Project. Additional mitigation measures must be developed to address the 
si gnificai1t Project impacts th.at are now u nmiti gated. 

6. Mitigation Measures arc Incomplete and Inadequate 

'The DEIR requires "fofr sbo.n{ mitigation of significant traffic impacts. 
"[T]he prnposed Project would coutri.bute to the mitigation of the above-jdentified 
impacts by paying the proposed Project's fair share of tho cost to implement the 
improvements through thepayu1ent ofregioual traffic fees tQ the East Contra Costa 
Regional Fee and Finance Authority and the City's Transportation Impact Fee. The 
:nnotmt of the Project's fair-share fee shall be determiuecl by the City pl'ior to the 
final map approval." 

The DEIR provides no eviden<:'.e that payment of impact fees will actually 
result .in timely con.':ltru.ctiott of the u.ecess~ry improvements. In addition, the DEIR 
does not. identify the agency responsibl e for implementing th e vru·ious projects , or 
demonstrate that these projects are sdrnduled to provide timely mitigatimi of tr1.1ffic 
20:38-0l ta 
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4-54 ~ impacts to each of the roadway segm ents an d intel'sections significantly impacted 
Cont'd by the P roject. 

4-55 

Tb e DEIR identified eight major improvements tha.t were assumed to be in 
place in th~ Baseline condit ions. While these iln1n·oveinents may have been 
p1·eViot1slyphumed, shrinking r evenu es (paTticularly th ose p ro.iects fund ed by 
impact fees paid by developers) m ay not Le sull'icieni to comple Le them . and ihe 
improvem ents cannot be "assumed" :in the Baseline a naJysi.s. The DEIR does not 
pTovide any evidence thaL the regional impacL fee will provide sufficient, funding to 
complete the n ecessary mitigation. 

7. Tlte MitigatJon for -the Railroad Crossing Analysis a re 
F law e d 

The DEIR fails to adequately ru:rnlyze and i.uch1de sufficient mitigation 
measmes with respect. lo lhe "At-Grade Rail.road Crossings." 'l'he Public Utilities 
Commission e:'l."Pressed conceins regarding traffic safety and Pi·oject impacts t-0 the 
exis tio.g at-grade railroad crossings on Cypress Roa<l au.cl on Sellers Avenue. Both 

4-56 conun ents suggest ed plmwng for grade sepal'ations and consideration. of other 
imfJrovemenLs to these L\vo r ailroad crossin~s. 

4-57 

'l'h e DEIR aclm owJedges that eastl..>0und traffic on CYJ)t·ess Road backs up to 
Main Street when trains cross, and t his intorferes with the :regular operations at 
th e Cypress Road/Main Street inte1·section du ri.ng the PM peak bmu· .. The DEIR 
indicates th e Project " ... would result in au inC'rease in tral'fic tlows that would 
create congestion at t be current railroad crossing. even wi.th the widen ing of 
Cypresf:; Road to J'ow· lanes." The DElR corr ectly acknowledges a " ... potentially 
s ignificant impact would t·esult from the p roposed lJ.roject." 

However . the DEIR acknowledges that "grade-separating at the rnilroad 
crossing is not planned." The DEIR requires the P roject to pay r egional and city 
traffic impact foes as mitigation at the railroatl crossing. However . payme11t of fees 
will not mit:igate Project. t raffic impacts at the railroad crossing. 

Tb e DETR must properly aM lyze traffic safety aJ1d eval uate impacts 
associated with the additional PToject traffic at the Cypress Road railroad crossing. 
Measures rn.ust be developed ai1d incorporated in.to t he DEIR to addl'ess ·t;he 
s ignificant unmitigated in~pacts at the 1·ailioad crnssing and Lhe qneuing back from 
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4-57 the railroad crossing which causes congestion in the PM peak h our at Cypress Road 
Cont'd a nd Main Stl'eet . 

8. fmpacts to State Route 4 are not Analyzed or Miti gate d 

Ca ltnms expl'essed con cerns i n their May J 7 , 2007 l ettm· l:egarcung Pi'oject 
impacts t,o tbe State Highway Syst,em. 1rhe DEIR staLes, "Dming the Al\11 peak 
hour, the primary direction of traffic in the vicinity of the project is westbound as 

4-58 ru·ea cesidenLs use SR.4 and other i·oadwa.ys to travel to employment in the Bay 
Arca. During the PM p eak hour, the primary direction of traffic is eastbound as 
t•esidents return home." Vilhile the trip distribution for the Project assigns 
significant Project traffic to SR4, the DEIR fails to adeq uately evaluate Project 
trf.lffic i mpacts on SR4. 'T'he 'T'raffic Study must follow Caltrans Gu ide for the 
Preparation of Traffic Impact Studies and evaluate Project traffic impacts on the 
SR4 Freeway. 

9. The DEIR Omitted Significant Impacts Identified in the 
Appendix 

Appendix D indicates ''The proposed project woultl contribute to the 
deterio1·ation of the all-way stop-controlled \'i'est Cypress Road/O'Hara intersection 
to LOS F during the PM peak hour. The degradation of the in tersection .from LOS 

4_
59 

D to LOS F during a peak h our is considem:l a significant impact." :tvlitigatiml 
Measut·e 3 .7 -7(a) states,~ AJlplicaut shall be resp011sil)le for the project's fair sh1..rre of 
a lr affic signal or addiLional t.·urn lanes and the projecl.'s fair share funding sh all be 
submitted as detP.rrnfoed by the City En gineer prior to recording of fi nal maps." 

4-60 

While identified as a significant impact in Appendix D, the DEIR does not 
ide.ntiiy lhe Project as h1:1,ving a si gi:llficaut impact aL t):te West Cypress Road/O'Hara 
intersection. It appears that tbo Projoct doos havo a significant impact at this 
location and mitigation is requ.iJ:ed. The conflicting conclusions between the DEIR 
and Appendix D (the June 2008 version of the Traffic aucl Circulation Chapter) 
must be i•esolvad. 

lO. The DEIR F ail s to Meaningfully Analyze Trnns it lm1rncts 

The DETR identifi es au i11creaserl demand for p1tb lic transit seTvice. "The 
lad{ of bus service Lo Lhe pr ojecl area would be a poLen tially significant, impact..'' A'> 
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mitigation, the DEIR requires the Project include bus stops on the north side of 
Cypress Road near Sellers Avenue. 

The DEIR provides no evidence that Project impacts on future transit service 
have been evaluated. Installing bus stops will not provide the funding needed to 
establish and maint.ail1 transit senice to the area an cl to tbe proposed Pl'oject. The 
DEIR must be revised to forecast the t ransit needs that will be generated by the 
Projed ancl develop a realistic transit plan and fonding mechanism for it. 

11. Addition al Omissions from t he DEIR 

The DElR does not analyze impacts or develop mitigation measmes 
assodated with the following topics: 

The DEIR fails to properly analyze the sitkl plan impacts on Cypress Road , 
specifically impacts caused by three traffic signals within 2,000 feet on this 
roadway. The three signals include one planned for the main residential entrance, 
another at the shopping center entrance and an existing t raffic signal. With three 
traffic signals so closely spaced together aucl the posted 50 MPH speed limit, 
eastbom1d and westbound ixaffic will not be able w travel through these signals 
without stopping at least once. Stopping high speed traffic at red lights in such a 
short distance will compromise traffic flow and traffic safety. These impacts must 
be evaluated and mitigation such as elimination of the traffic s~al for the 
commercial development with Testrictiou of access .at tbe shopping center to only 
tight tmns m ust be considered. 

Other import ru.iL sile plan traffic consid.erat.ions i,haL mui;'L be addressed in 
the DEIRinch1de the necessary width and number oflanes on the inte1·nal collector 
streets, length of driveway tb wa ts to adequately accommod,ate vehicle queuing and 
stacking, sight distance at external and internal intersections, on-site vehicle 
circulation, and pedest1·ian and bicycle c1'ossings of internal streets. 

The DEIR must also analyze a nd evahtate impacts associated with 
construction including dirt and building mauwial hai.tling, worker traffic, and 
wo1·ke1' parki n g for. each of t h e Ptoject pbAses. Mef}sm•es must be d~veloped and 
incorpor a ted into the DEffi to mitigate oonstrucLion t;raffic impacts. These 
measures must maintain the Cit;y's LOS D standard in order to prevent 
construction traffic frotn degrading the LOS be.low the significance threshold used 
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In smn, the traffic analysis utterly fails to adequ ately analy"l:e aud mitigate 
the traffic impacts from the Pl'oject. 'l'here ar e numerous transportation and 

4-64 circulation issues, omissions, aud i:nadequacies. Tbe significant unm:itigatecl 
impacts that were nol addressed in the DEffi must. be properly analyzed :in a new 
EIR tha t is cin'l1lated for puhlic review tmd comment. 

E. THE DEIR FAJLS 'l'O .ADEQUATELY STUDY AND MITIGATE 
IMPACTS TO BIOLOGICAL RESOURCES 

The Project site, i.e. the Emerson iiro1)erty, is an approximately 140-acl·e 
4-65 farmed and grazed field bonlered by the Contra Costa Canal to th e noi:i.h, East 

Cypress Road r.o the South , and tbe pt0posed Gilbert Ptopetty subdivision to t be 
East.. The DEffi's projecl description in the biological reisom·ces section erroneously 
states that "the Dutch Slough marks the site's western bounclary, .. "!16 This 
slat~ment is incorrecl. Th e Dttlch. Slough. doe::; not border the Project si te. To the 
west , the Project site is bou.ucled hy the Cypress Grove subclivision, as show11 in 
Figure .2 below .117 

&i Emerson DEll-l. p. 4.7·1. 
si Emerson DEIR, p 2 ·1 and Figure 3-2, p . 3-8. 
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The Project sit e is located south of the Dut.ch Slough Tidal Marsh Restoration 
Project. The Dutch Slough Tidal Marsh Restoration Pr~iect is locat ed in the historic 
delta of Marsh Creek. which drain s approximately 100 acres on the east side of 
Mt. Diablo and enters the Sacramento-San Joaquin Delta on the northwest corner 
of the Dutch Slough site .ts As sho-wn in Figur e 8, the Dutch Slough Tidal Marsh 
Restora tion Project con sists of the 438-acre Emerson Parcel, the 292·acre Gilbert 
Parcel, and the 436-acre Burroughs Parcel. The Project site, aka the Emerson 
Property. is located south of' the Dutch Slough Tidal Marsh Restoration Project , 
bordered by the Contr a Costa Canal. 

as Nat ural Heritage Iru titute, Du t.ch Slough Tidal Mai·sh Restoration Project, Preliminary 
Opportunities and Constraints Report, February 20, 2'004. 
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Adapted r .. om: Natural Heritage I nscltute, Dutch Slough Tidal Marsh Restoracion Project, Preliminary Opportunities and 
Constraints Report, February 20, 2004 

In addition to Marsh Creek, the Dutch Slough Tidal Marsh Restoration 
Project site is dissected by two dead end sloughs, Emerson Slough and Little Dutch 
Slough. The Dutch Slough Tidal Marsh provides habitat for numerous endangered 
species. Valley freshwater marsh vegetation is also found in the northeastern corner 
of the Project site in th e portion of Emerson Slough where the single storrnwater 
outfall is located. 89 The Project site also features sand dunes that provide habitat 
for special s tatus sand mound species. 

Development in Oakley has occurred at a startling rat e. The Peoject site is 
especially sensitive due to its location vis-a-vis California's delta. According to a 
blue ribbon panel commissioned by Governor Schwarzenegger, the Delt a is in an 

a9 Emerson DEIR, p . •1.7-5. 
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ecological tailspin.~O Invasive species, water pumping fa('ilities, urban grow th, and 
urban and agricu]tw·al pollution are degradfog water quality and threatening 
mnl.t:iple fish species with extinction . Urban development is reducing wildlife 
habitat today and foreclosing future opportunities to improve the ecosystem- and 
Delta water co11veyru.ice. 'I'he threat of catastrophic failure ll:o:m earthquake, flood , 
sea level risa. a nd lm1d subsidence is painfully real a nd growin g. 'f'he DEID. failed 
to adequ ately study the impact,~ from tU·ban r unoff and development on this 
i.mpai.red delta ecosystem. The DEffi largely relfos on tbe East Om1tra Costa 
Cc1tmty Habitat Conset·vat.ion Piao ("LiCP'') £1 s it,.<;; on ly me thod of eDsru·u1g t.bat 
Project impacts to special s tatus sp ec;ios and ecosystems are mitigated. 

The City of Oak!Gy approved the HCP and authorized exec11tiou of t he 
lrnp.Leme ntat ioo .Agreem ent on ,Janiia:ry 22, 2007 .9t 'l'be DEl R acknowledges that 
the Project si te is wiiliin the HCP inventory area and will pa.y development fees 
p1u·sua nt to the HOP and a separate East Cyp1'ess Habitat Oon.servatiou Plan 
Memoraudttro of Ag1·eement. Piu·s11 ru1t lo th.e H CP , the City of Oak ley holds 
incidental take pcmrits for 28 species, including a munbcr of species on the Project 
site. However, the HCP does not cover special status aquatic species such as the 
endangered Delta smelt , nor does i,t cover special-status sand mound s pecies. 1'hus, 
the DEIR failed to adequa Lely :;tudy or miliga te lhe poLenLially significant impacts 
to special status aqua tic species and sand mound species. 

Stormwat:er i·eleases from the Project activities could result in a poten tially 
sig·nif:icant impact t o aqllat ic species in th e slough en.vi1·on me11t. The DEIR states 
that stormwat.er will be pretreated in a basin before enterin g Emerson SLou gh.92 
However. the DEIR's hiologj cal assessm ent provides no discussion of the 

4-67 constit,uen ts in the stor1111v ale.t' outfall and h ow those consW.uenls may impair the 
habitat quality or imperil the lives of sensitive aquatic species in the slough. Tbe 
DEIR not.es t hat, ''VaJ !ey freshwater marsh and a quatic habitats are some of !.he 
most v r ocluctive habitats for wildlife because they offer water, food, and cover for a 
vat·iety of species."9S 

4
_
68 
~e DEIR staLes that the U.S. Fish ancl Wildlife Service ("USFWS") was 

i contacted concerning the potential for spedal-status species in Emerson Slough, 

90 Fi.Hal Delta VisiC)fL Sbrat.egi<.: Plan, Bl u!'l. Ribbon T~1!;k F01\:e, Ocl.obeJ', 200~ . 
.i.1 Emerson DE'IR, p. 4.7·57. 
1):1 Emerson DEIR, p. 4.7-5. 
00 Emer son DEIR, p. ll.7-5. 
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:including the Delta s melt. Th e DETR conclndes. withou t any evidence or analysis, 
tba t fl1e Deltt1 smelt would not be impacted hy t.his p roject . FM The DEIR improperly 
relies upon an en vironmenta.1 impact repor t for t he Cypress Grove project that is 
now outdated (the s tudy was finalized six years ag0) and was not specific to the 
Emerson Property ]Jroject: 

"An Essential Fish Habit.at. Assessm ent for th~ acljace11t Cy1n·ess Gtove 
development , which evaluated the effects of four outfalls into Emerson 
Slough. con cluded t.hat a dverse effects to protected fish species and tb eir 
habitats would not occur because of design features for water quality 
treatment and Oood attenuation (NOAA Fishel"ies 2003, Sycamore et al. 
2003).'" 

This s~udy does not pt·ovicle a curren t analysis of the conditions of Lhe 
Emerson Property Project sjte and cannot be 1·eliecl upon as evidence tJ1at t be t·e will 
be no Pro.led-specific significant biological impacts. 'fhe DEIR must, st1rvey antl 
properly analyze the impacts posed by th.is project on t he Delta smelt and other 
::;pedal st.a tus aqua t.ic sp ecies in the Em.er.son 8.lough. 

The DEIR also fails to adequately s urvey, analyze ot mitiga te for impad.8 to 
SJ)ecial-status dune aud sand moLmd insects. Sand d1mes can step port a distinct 
vegetative communi ty characterized by p lant species t11at l'avor growth in saudy 
soils. 'l'he DEIR provides n o current or Project-specific analysis of the potential 

4-69 impacts to these dune species. The DETR a gain imp.roperly relies on outdated 
s tudios that were dona for a wholly different project, tho Cypress Orove 
developmen t . '!7ather tha1i surveyin g au cl mitigatin g t h e impacts specifio to the 
Emerson Project., 1'b e DEIR Lhen concludes lhat no m.iW.ga Lion i s required to lessen 
impacts t o dune and sand motmd species. Th e DEIR must be r evised a nd 
recirculatecl to analyze and mitigate siguilicant, impacts to special status dune and 
sand moun_d species. 

further , the proximity of the Project to regionally significant wetlands mises 
4-70 the issue of adverse in1pacts of off-leash dogs or outdoo1· cats on local wildlife, 

particularly birds and small m a mmals . To address this issue, many projects located 
in simlla r l o(',atiom.; t,herefore incorpornte mitigatim,i measiu:es geared ·to p:reveni; or 
reduce these impacts. Frequently, the Covenants, Conditions, and Rest.r ictions 
"CCRs") ofresidential development.s stipi.ilate that ou tdoor cats are in·ohibited an.cl 

~EmersonDElR, p. 4.7-37. 
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that tenants are required to keep their dogs on g_ leash at all t imes unless kept in an 
enclosed area. 95 Th11s. the DETR should be revised to teqttire that the developer of 
the residential portion of the Project stipulate similar prohibi tions in its OCRs to 
minimize the Project's potential impacts on local wilcllife. 

F. THE POTENTIAL FOR THE PRESENCE OF PESTICIDES IN THE 
DRAINAGE AREA IIAS NOT BEEN EVALUATED 

The pond to be constructed on the Project is to receive drainage from a 184-
acre parce] to the s11u th of tb e site ~md from an area ti<> the southeast of the site 
known as Lbe Baldocchi proper ty_ 'l'he DEIR states: 

The project area is p a rt of a larger cb:ainage area thaL is part of the CiLy of 
4-71 Oakley's master drainage planning efforts. The ckainage ar ea inclucles the 

apJJroxirnately 3 1-acre a rea that includes Cypress Road, and areas to the 
southeast of the Emerson prope:rty on what is refened to as the Baldocchi 
pl'operty.96 

Only the 184-act e area directly to t,he south of the Project site will be witltiu 
the d rainage al'ea, in contrast to Lhe DEIH.'s statement which considers the 
Bal.docchi property to tJ:ie southeast t o be within the clrai11age a:rea, Following a 
review of a Ca lifon:i ja Departme:nt. of Toxic Subs tances Conlt:ol ("DTSC") website, 
we found the Balcloochi p1·operty to be under an agreement for cleanup of pest:icid.e 
con taminated soil that 1•esulted from agricultural operations that involved walnut 
orchards and row crops. 97 An investigation showed that organochlorine pesticides 
such as DDT and chlordane, were present in the soH at levels above Lhe California 
Human Health Screening Levels (CHHSLs) for residential use. The Balclocchi 
property was evaluated by DTSC for cleanup and the ch osen alte1·native, which has 
yet to be im plemented, involves the biorem ediation of the con taminated soil. The 
contanunated soil would be excavated and t ransported tQ a location on the 
Bakloc.chi property fol' mjxing and for the addition of nutrients to stimula t~ 

bioremedia:tion. 

9b SrJe, for example, Lone Star Ranch, Master Declaration of Covenants, Cond1t10ns, Restrictions ana 
lijasernents, A.tt1cle X, R.eSl.J'ictions on Subdivision Loi.Si Sect.ion 8(a), Augusk 9, 2005; 
hkt;p://loJ10st.arhoa,c:om/Qocument.s{Recorded%20CCRs,pdf. accessed i:'ebr11ru·y 1, 2009. 
9a Emerson DEIR. figure 4.10·3, p. 4.10-25. 
$7 Department of Toxic Substances Conti·ol, EnviroStor Database. 
http://www.envirostor .dtsc.ca.gov/public/profile repm1..asp?global id=60000650 
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'l'he DEIR does not mention tho pr esence of the cont amination at the 
Baldocch'i property Ellld rloes not eva l uat.e the poten tial for th e conttnninants to be 
Lransport.ed .i.11 sLorm.waler within Lh e d.rainage area as described in t.h e DEffi.98 
We have also not-ed .. in the xeview of historic aeria l phot.og.raphs, that the area 
directly to the south of the Emerson property, and within the area that is identified 
to drafo to the on site detention J)ond iJJ the DETR, ~9 was historically used f.or 
orchai·ds from 1939 to 1982. 

The poten t.iaJ for pesticide -t.:onta:n:rinated stormwater Lo drain to th e detention 
pond was 11ot evaluated in the DEIR. The DEIR sh ould be r ewTitten to inclu cle an 
evahrntlor:i of tJ1e potential for t>esticides to be !:'ran.sported from the Baldor.ch i 
pr operty and other prope1·ties identified within th e drainage area, and the potential 
imJ)acts on sediment that would a ccumu lat.e ·in the pond and a ny tl'anspol't of 
sediment, that may contain p esticides or ot.her contaminants on Lhe :sensitive species 
identified in Emerson and Dutch Sloughs. 

0. THE DEIR SHOULD BE REVISED TO EVALUATE 200-YEAR 
FLOOD PROTECTION 

'I'he DEIR is deJ:icienL because it, seeks only t,o achieve a level of 100-year 
flood protection, not the 200-year protection that has been mandated by the Stat e of 

4-72 <Jalifo1·nia under SB 5 which was passed ~n 2007 fo1· an ~lrea which includes the 
pl'Oposed P1·oject. Ail nat ionaJ floodplain management agencies along with the U.S. 
Army Corps of Engineers (U SACOE) and FEMA uow co:nsidei· the N ational Flood 
Insurance Program (NFIP) 100-year level of protection to be inadequate in reducing 
the risk of flooding in urlntn ar eas to a level of insignificance. 100 

The recent report ReEnvisiouing the Delta: Alternative Fu tures for the Heart 
of California concludes LhaL the 100-yeat llood level is also inadequate Lo protect 
urban dovelopment in tho Delta.101 

There are several ser ious problems with the 100-year standard. F irst, 
the 100-year flood is a statistical construct, and it mmally becomes 

98 E merson DETR p . 4.10.25. 
99 E merson DEIR Figure 4.10·3. 
ioo Personal communication wi.Lh Dr . J effery Mount, UC DaYis 
i o 1 R<!Enuisiotiing the DC!lta.: A.lterna.tive Futures fvr the H eart of Califvmia. DeparLmenl of 
LanclscapeArchitectw·e and Environmental Planning, Univernity of California, Berkeley. 
http://landscope.ced . berkclcv.edul,..,deltafsvmp%20rcport/ReE nvisioning-OAi 20171 NAL.pdf 
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larger a.s our historical flood data set expands. Second, as al'eas 
tU'banize, less rain. infiltrates, so the tlood nm off focreases for the same 
rainfall, meaning th e 100-year J:loocl is actually greater th an before. 
Third. the mapping of the 100-year flood assumes a static c:h aun eL b ut 
in fact river channels are subject to change, especially dUTing bi.g 
floods. Fourth. many people misunderstand th e proba bility concept 
and think that the ''100-year flood'' won't happen fo1· a hW1dted years. 
Even m ore importantly, the 100 -year flood is by no means the largest 
flood we can exp ect.. There is the 200-year flood , with a one-half 
:percent probability of occurring each year, and the 400-yeo.r flood . with 
a 0.25-percent annua l probabili ty, and so on. The residua] r.i,sk of 
flooding from these la r ger, less frequent floods is signilieanL. Ovel' the 
life of a 30-yeftr m ortgage, the res·idual risk <>f flooding to a h oose 
proLecLed by a 100-yea:r hwee is about 25 pe.tcent - $ t rikingly p oor 
odds. 

Tb ere i s n o het.ter illustration of th e flaws in this system thau tbe 
Delta . Developers and l oca I a uLho1:i t.ies ar e constr u ct.in g levees t,o meet, 
the stnndru.:ds of l OO-ye1n protection, thereby officially removin g the 
•prOLi,!cLecJ" ru·ea from Lb a 100-yea r floodplain. a nd .n~letising the below­
sea -level land from r estrictiolls on development . This is done i n fl.u l 
knowledge that even if the levee p e1·fo:tt:n$ as designed. they will 11oi 

prot ect agains t any larger-than-LOO- yeB.I' Oood, which are abou t 25 
perce.ut likely over a 30-yeru· period. And wheu th e houses are b elow 
sea level, Lhe floodwaters will rush in quickly, leaving little tim e for 
evacu at ion. This will in evitably result in loss of human life and 
massh·e [Jtoperty damag<:l, fol' which California Laxpayex·s likely will be 
held liable. l \"l2 

As a result of this general consenstis tbat 100-year flood protection is 
insuffici ent , Senate Bill 5 was passed in 2007 which i·equi recl 200-year flood 
protect.ion for all now mban developments within the Sacrnmento-San J oaquin 
Va!Jey watershed and wlJjch l'eqw recl th e DeparlmeoL of Wat:.er Resolu·ces to 
develop p reliminary maps of the 100- and 200-year floodplains within the 
wateTshed. 103 1'h e -i.nap p repared by DWR for the m·ea of the prnposed projee,t,HH i s 
shown below. 

102 Emerson DEIR p. 15. 
to:s http://wwwlegmfo.ca,gov/pub/07·08/bill/sen/sb 0001 -0050/sb 5 bill 20071010 c hap tered.pelf 
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The area of the Project is shaded yellow which is identified by DWR to be 
within a "100-yeai· composil:e floodplain."10° The DWR s tates: "In every case, the 
200-yea.r composite floodplains focorporate the areas of the 100-year composite 
flooclplains ."106 

Ti melines associated with SB 5 are ti ed to th e Cen t.ml Valley Floodplain 
Protection Plan which is to be adopted by July 1, 2012. Within two years of the 
adoption dat.e, each affected city and county must incorporate provisions of the plan 
into its general plans . Within three years of th e adoption date, each city and oounty 
must amend its zoning ordinance to be consistent with its amended general plans. 
Once the amendments are effective, cities within the Sacramento-San Joaquin 
Valley water shed cannot enter into development agreements for areas within a 
flood hazard zone unless: 

104 California Department of Water Resources, Preliminary 100· and 200-Year Floodplains Based 
Upon Best. Available Dat.a. A ugust 20, 2008. 
http://www.water.ca.govlfloodmgmtnrafmo/frn b/fes/best available maps/contra costalcca b2.pdf 
l Oo Ibid. 
JOij Ibid. 
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• local flood management agencies make adequafo progress on the 
construction of the flood protection system to provide the r equired level of 
protection ; or 

• conclitions are imposed on the development that will p ro'1ide the r equired 
level of protectio1i.101 

SB 5 det ermined that 200-year p rotection is required to reduce ilood impacts 
to a level of insign ifica.uce and sets for th st1:ict timelines for implementation that 
are tied to the Central Valley F loodplain Protection P lan starting in 2012. 

'rl1e DEIR should he re";secl to iuclude a clj:scu ssion of h.mv 200-year flood 
protection to prolect project inhabit.ants and visilors would be met by the levee 
sys tem that boimds the Project area. 

H. POTENTIAL LEVEE FAILURE FROM LIQUEFACTION IS NOT 
DI SCUSSED 

Soils p rone to liquefaction underlie the major ity of the Project site.1os The 
DEIR predicts: 

Ul) to fom inches of settlement could .oc.cur due to liquefaction I ... I Structural 
support, rel ated to t he proposed project could he adven mly affected by 
potential liquefaction within the project site. (p. 4.8-9) 

Despite the acknowledgement thal liquefaction is likely in the event of a 
major earthq11ake, no specific consideration is given in the DEIR to the potential for 
levees which bow1d the Projeut site to fail fl'om liqu efaetion. The DEIR should be 
revisecl to include an evaluation of the potential for a major earthquake to cause 
colla pse of th e levees from. s haking 0.1• from l iqt1efactim1 . 

u:n Californj a Depll.l.'Lme n (, of Wa l,er Resou1'Ces. Urba rt Floodplain E:v al uatLOn . 
h ttp;/lwww.water .ca.gov/floo<lmgmt/lrafmo/ilnblfeslurban iloodplain.cf'.m 
1oa Emerson DElR, p. 4.8-4. 
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l. THE DEIR FAILS TO ANALYZE OR Ml'I'IGATE POTEN~rL\LLY 
SIGNIFICANT IMPACTS FROM FI,OODING DUE TO CLTMATE 
Cfl.ANG.E 

The DEIR states t liat the site is not in a flood zone but that levees wottld 
have to l')e built and maintained to prevent flooding at the Project site. The DEIR 
completely omits any discussion or analysis o( I.he predictl::\d increased wate1· levels 
in the delta due to the effects of global climate change. This issue was not 
addressed. in the D EJR chap ters on clim ate change or on hydro]ogy. Tbe Sta te 
Department of\¥ater Resources ("DWR") has long ago alerted delta c01mnunities to 
auticipate this prob]em and it sb.ould bave been anaJyzed in the DEJR.109 

According to D\J\7R, scientists project a loss of at least 25 percent of the Siel'l'fl 
snowpack by 2050. Weather patterns a:re becoming more varia ble, causing more 
sever e winter and spti11g fioodjug and longer , drier clroughts. Since th e 1950's, 
flood .0.ows on many California rivets have been the lai·gest on r ecord. Levees, 
dams, and flood bypasses are forced tomauag1:dlows for which they weren't 
designed. In the past century, sea level has risen over one-half foot a t. the Golden 
Gate. Projected , contjnued sei:tleve1 rise will threaten the sustainability of the 
Sacramento-San Joaquin Delta . 

DWR is calling for improved flood forecasting models to assess future flood 
protection n eeds a1ld analysis of the effects of sea level rise on delta levees. DWR 
cautious that "climate change. calls into question assumptions of ·stat iona1·ity' that 
are used in Hood-related s tatistical analj'ses like the 100-yea:r flood. Planners will 
need to factor a. new level of safety into the de.sign , operation, and regulation of flood 
proLecLlon facilities such as darns, Lloodways. bypasses and levees, a s well as the 
design of local sewers and stor m drains ."11 o DWR foresees levee failures iJ1 the 
delta. "[SJea level rise can eontrihnte to catas;troplli c levee failu res in th e Delta, 
which h ave great potential to inundate communities , damage infrastntcture, and 
int.eTrupt water s i.Jpplies throughout the state.''Hl U\l\IR recommends that local 
governments site new development outside of·undeveloped floodplains unless the 
floodplain has a t least a sustainable, 200-yea:r level oJ' tlood prot.ection . 

109 C'lima~E:l Clw.nge irt Califor nia, DWR, J une 2007. 
1 lO Managing roi Uncert.1:1.in Futw:e, Climate Change Adaptation Strat.egies, DWR, Oct.ober 2008. 
rn Id. p. 7. 
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The DEIR makes no mention of this potentially signi.fican~ impact that would 
arise during the life of the P1·oject. Instead tJ1e DETR only states tbat ·'[t]he 

4-74 proposedp1·oject area is not within a designated O.oodplain as mapped by FE11A ... 
Cont' d the site is subject to i1rnndatiou risk from the Sacramento/San Joaquin Delta , which 

bas a 100-ye·ar i1ood elevation of s<wen feet above mean sea leveJ..»112 'l'he DEIR 
must he revised to update it!'i analysis of fl ood l':i.sk m1d provicle mitigatio11 for t,his 
potenlially significant impact. 

J. TH:E DEIR FA1LS TOANALYZEAl~D 1\UTIGATE THE lMPACT 
OF ONSITE HAZARDS TO T HE \\'~ORKERS AND THE PUBLIC 

The Project site has undisclosed or mitigated hazards such as at least one 
4-75 undisc.losed gas well that would be Jocated under a planned home. pote.ntiol 1·esidual 

pesticide and nitl'ate coni.alninai;ion, and hazards associate(l with a natu1·al gas 
pipeline that could affect t.he health of workers on t.be Project site and future 
1·esidents. 'l'he DEIR wholly omit.s analysi<; of many of these contaminants and 
inadequately analyzes and mitigates others. 

1. Potential Presence of Pesticides h as· n ot been Adequ ately 
Ad dresse d 

Th e DE [R documents the presence of a p esticide shed 011 the pt:oject property 
as follows: 

1'he Emerson property includes ail existing pesticide sh ed. Though t he site 
4-76 does not contain any indications of pa.st substauce r elease. and soil impacts 

were not. noted wilhin the area of the pesticide shed, th e possibility exists 
that soils may have been impacted as a 1'estilt of past product spillage. 113 

ln May 2007. DTSC voiced concerns for the potential presence of pesticides at 
the sit,e, indurliug t.he area oftbe pesticide shed, as follows: 

In a September 14, 2006 leLtei· con.tai.ning comments on. the DEIR f01· the .now 
withdrawn Dutch Slough Ptope.rties J)l·oje<..-t, DTSC noted that several 
locations on the Emersou Prnpert:y, including t he area i.rJ t he vicinity oftbe 
pGsticide shed, were identified as having the potential fol' soil and/or 

112 Emerson DEIR, p. 4.10-23. 
11s Emerson DErR p. 4.6·.2. 
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groundwater contamination. DTSC i·econunencled that soil in the area of the 
pesticide shed on the Emerson property be sampled to verify t1hat no Telease 
of pesticides had occurred in lhe area and th.al Lhere are currently no 
pesticides present at r..oncentrations that pose a sigllificaut r isk to humau 
health. DTSC advised th at the sampling should not be contingent on the 
obser vatiou of stained or odoriferous soil. DTSC reiter ates this 
recom.mendation. 1l4 

The DEJR makes Qie foJlowing sLatement abont sampLing the property fot· the 
presence of pesticides: 

The site visit of the property performed by EN GEO luc. lndicat~d that a shed 
used for pestjdde storage is located on the Emer;.;on p roperty. Further study 
by ENQEO Inc. founcl Lhat substance r elease or• soil impacts near o:r around 
the shed do uot exist. Additional site 1.'eronna issance was pe1'formecl on the 
proposed project, s ite. and the Phase l concludes th.at, although pes ticide and 
her bicide residues a.re p resent on-site. the con ta.min.ants are below 
·E:nviroumenta) Screening Level (ESL) st ancla1·ds fo1· l'esident.ial llses . lll> 

The DEIR provicles c:o.ulliding in.fot:malion about bhe vreseJ1.ce of pesLicidE:!s at 
t.be Project site. On the oue haud, the DEIR states that uo pestir.ides were released 
and that soil impacts were not noted, while at the same time statfog that pesticides 
are pi-esent in on-site soils below ESLs. 

Tho DElR and supporting doci.unents do noLindude ai1alytical data for soil 
sampling tJ1 at \vou.ld necessarily h11ve been conducted to make the above conclusi.m1 
that, )JesLicides ~u·e present, in on-site soils a t, conceutralions be low ESLs. The DEIR 
should be revised to include all sampling data, the methodology of the soil sampling 
and substantiation of the conclus ion that a release al the storage shed did not occur 
a11c1 the pesticide concontrat io1ls al'e below ESLs. 

Additionally, tbe Project proponent should respond t.o the two 1·equ.osts made 
by DTSC to conduct sampling at the pestidcle shed ancl at other locations at the 
Project site. This would be follow eel by submission of any available pesticide data to 
DTSC for t h eir review of the adequacy of the sampling 1·hat was cooclucted 011d the 

114 Depru·tr.nen ~of Toxic Subsmnces Con·trol Letter LO t.he Oity ot Oakley Senior Planner . Mny 30, 
2007. 
11s 8n:ierson DElR p. 4.f3·8 
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determination that soil impacts do not exist . The Project proponent should also 
enter foto a vohlnt11ry cleanup agreement with D'l'SC whereby soil sampling is 
condllcted under D'rSC r evjew to detenni..00 iJ potential h ealt h m· en viroo.meutal 
risks would i-esult from any residual pesticides in the soil. Sampling for pesticides 
at the Project, site would be consistent with an informal agreement between the City 
ofDrent wood and Contra Costa County whereby sampling foqJestii cides at 
:residen tial proj ects is routinely conducted and reviewed by the County Hazardous 
Materials Program. i16 Although a school has not been proposed for the Project , the 
DEIR shm1lcl inco1·porate DTSC guidance that has been p r epa1·ed for sampling 
agricu ltural lands to be developed for s chools.117 Under this guidance, we note that 
sampling of the 140-acre Project area would require the analysis of more than 25 
samples site-wide in addition to the targeted sampling at the pesticide shed as 
recommended by D'l'SC in their comments on t h e NOP. 

Finally, although the DEIR and the s upporting documents state th at th e 
P.rnject s it!:l h as only beeo used fore tbe l!l UtivaLl oD nrdry 11rnd crnps s uch 1;1s wheat, 
our l'eview ofhistoxic aerial photography showed that in 1939 the site was used for 
orcbru:ds (Attach ed). The use of agricultural ]ands for orchards adjacent to the 
pr oject s ite h as r esulted in residual con tamination of soils with or ganochlorine 
p esticides which a:re known to be persistent in soils _ For examJ)le, at the Ba ldoc-.chi 
l)l'Operty, located just adjacent to the Project site (see black hatch in the figure 
below), DTSC determi..o.ed that eoncent:n1Lions of DDT and chloJ·dfille wer·e above 
concentra.tions that a.re considered to be protective of human health and ordered a 
removal action to protect futttre resi dents of a proposed bousiJ1g development.us 

11s Per-sonal comrounicntion, Dena Hutchin, H ozardous Materials Specialist, Contra Costa County, 
J a nuai·y 30, 2007. 
m lnte:r1m Gujdance for SsmpJJng Agi·1culcui·al Fields for School Site8 (Second RevisH.m). D TSC, 
August 26, 2002. http://www.dtsc.ca.~ov/Schools/upload/int.erim·flg·soils·guidance.pdf 
•18 Fuct ShE>et: Cleanup Plan for Baldocchi Prope1·ty fo Oakley is Available for Review. D'l'SC. 
Sept.ember 2007. 
11ttp://www.enviros t.or.dtsc.ca.govh·egulators/deliverable documentsf.::l9-l0001944/Final%20Fed%20S 
h eet%20091807 .pdf 
2038-0lli> 

SECTION II - CHAPTER 2.3 - COMMENTS AND RESPONSES 
2.3-87 



4-79 
Cont'd 

February 4, 2009 
Pago 63 

PART/ALLY RECIRCULATED DRAFT £/RAND RESPONSES TO COMMENTS 
EMERSON PROPERTY PROJECT 

APRIL2010 

Letter 4 
Cont'd 

A 1'0vised DEIR must consider the pot.entiaJ presence of pesticides r elat.ed to 
use of lhe site as an orch ard. including any areas where the pesticides would bave 
been mixed and stored, including the pesticide stoxage shed. A revised DEIR must 
Also analyze whether pesticide drifted to t he Project site from the adjacent 
BaJdocchi pr operty and the property directly to the south of the Project site where 
orchards ru:e visible in historical ael'ial photog1·aphs dating from 1939 to 1982. 
Pesticide drift. from the application of pesticides on the adjacent properties may 
have l·esulted in soil contami nation at tbe Project site. Consider~ti011 should also be 
given to the potential that storm water nmoff. which .flows towarcl tho Project site 
could have contained pesticide contaminated sediment that may have been 
cleposited at the Pl'Qiect site. 

2. An Abandoned Natural Gas Well is Not Identified in t h e 
DEIR 

4-80 The DEIR identifies active and abandoned natur al gas wells located on 
adjacent properties. including the Gilbert and tho Burroughs properties, u9 but fails 
to ideutily an abandoned natiu·al gas well located on the Project property. Based on 
inform ation readily available at the California Department, of Oil. Gas. and 

1n1 Eml.'l'i'IOn DEIR, pp. -1.6-3 - 4.6-.J 
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Geothermal Resources (DOGGR) website,120 we identified an abandoned dry hole 
natur al gas well located on the Project property beneath an area slated for 
construction of houses. The figure below shows th e location of the well, based on 
the mapped location a t the DOGGR website. 

Emerson Property 
Project 
Oakley, CA 

Legend 

{I Plu1godand •bandonrxl 
ct(hOle 

N 

A 
Nelle<' 
1"'81~ 10cmb1s dl:l.alned fr'Dm 
Sletcofe~~fQrnta, Ccl:lilrtmon1 
ol Coose.,..,IJon Feb 23.<l'CO~ 

The DOGGR website includes the following informat ion about the well: 

Operator: 
Lease and Well : 
Spud Date: 
Abandon Date: 

Occidental Petroleum Corp. 
Oakley 'Unit One, Well No. 2 
S/18/1964 
8/30/1964 

120. California Department of Conservation, Di visio~ of Oil, Gas, and Geothermal Resotrrees'. 
http://www<conservation<ca.gov{dog1Pages(Inclex.amx 
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Latitude: 
Longit ude: 

8,434 ft. 
844·667 ft . 
37° 59' 40.85" No1th 
121° 41' 3.80" West 
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The locat ion of the abandoned well is within the Project area as below, based 
on the latitude/longitude information provided at t he DOGGR website. 

C urrent DOGGR well abandonment requirements (Tit le 14, CCR) specify the ent ire 
well to be plugged with cement OL' the placement of a plug 100 feet below each gas 

2038·Qlla 
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zone to 100 feet above each gas zone.12i A DEIR should be prepared to doctunent if 
tbe well abandomn.ent t echniques u sed for the well at the project site meet cmrent 
DOG GR stan datds, especially given that the location of t h e well is in an a1·ea 
proposed for housing. In other municipalities. constru ction is to be avoided in areas 
wh ere oi l or gas welLs a-re located; for example, iJ1 Huntll1gton Beach, California. 
"new r.onstruction shall not to h e located witbi11 ten feet of, or ovel', auy abandoned 
weH."122 The DEIR sh oukl desc1·ibe i t the location of the well is consistent, wit.h any 
Oal<ley mnuicipul codes or orcl:ina.nces that would concern abandoned nat.nral gas 
well .in areas oh·esidential developme11!,. 

Recommeudations were m.a de iJJ the 1999 Ph ase I and the 2004 P hRse I 
update foT the investigation of 11atural gas wells that wer e identified at a nearby 
parcel. Tbe 1999 Phase T st ated that areas of former uatmal gas wells beneath the 
Bmroughs pare.el should be in vesl..igated for potential envirolllllenl.al impacts, which. 
>vere identified to indude: 

• Hydrocarbon i.mpacts to soil/groundwater as a result of spillage from 
condensate stol·age ta.al<s. 

• Spillage from ahova-gi·ound dfasel an d motor oil storage ta1tlis. 
• Hycfrocarbon impacts within the area of compressor units. 
• Mercury impacts adjacent/beneat h meter sheds. 
• Hydrocarbon/barium impacts associated with former drill sumps. 
• Hydrocarbon impacts m·om1d wellheads.123 

Th e Phase I went on to conclude that for the wells on the Burroughs 
property, an additional Phase II investigation should be conducted as follows: 

A Phase 1I assessmeut of the existing/former gas well sites sb.ould be 
m1dertaken . Th e assessmenL should include recovery of soil and groundwater 
samples with laborato1·y analysis for petroleum hydrocarbons and :metals. 

A revised DEIR should include a Pha!.:ie Il investigation of the abandoned well 
at t he Project pi:ope1·ty consis tent w ith th e investigation as descJ·ibed above. 

121 California Code of Regulations, Title 14· Nat1u·al Resou:rces, Division 2 Departmen~ of 
Consp1·v~1 l. i on. M~1.1r.h 2007 ftp://ftp .r.onsrv .<~a .1rov/p 1 1h/oilhwul11tjons/PR.Q04 .POF 

i;:2 City of Huntington Beach Municipal Code, Chapter 15.82: Nonproducing and [dle Wells. 
ht t.p :/lwww .sw·foi Lv · hb.01y /pJ es/users/city ol erk/M r.1532. pelf 
1w Phase l ESA, p. 29. 
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AdditionalJy, the in.vestigation results s hould be subm:it.t,ed to DOGGR and/or DTSC 
fo1· their review to eusttre tb~t fi.lture residen ts are uot at risk from any residual sojl 
contamination or any gasses that may migrate up the well bore due to inadequate 
Ah1n1il011ment. 

3. PotentjaJ Contamil\ants Related to u se of the Site a s a D airy 
Have not Been Addressed 

The 1999 Phase I discusses the potential nitrate impact..s to the proposed 
Project site ("tho Emerson Property") as follows: 

Given the current and historical dairy activities, it is possible that site soils 
and grou nd wate1· may exh ibit elevat;('ld n itrate levels. 

The conclusions of the 2004 Phase I updat.e do not reference the historical 
dairy operations or pot..en!.ial dairy-related impacts. The DEIR .repeats the 1999 
statement refer r ill g to eleva ted soil and grom1dwater nitrate levels as a pot,entia l 
hazard , but does n ot offer a ny m itigation measures. 

Th e DEIR should be r evised to include the results of an investigation Lo 
include soil and groun d.water sampling results to determine nitrate concentrations. 
The DJ;::;IR should al.so inclu.d_e any mitigation measUies that may be necessary to 
pr otect groundwater quality or water quality in the lako that will be located on t he 
site for t:he JJU.rpose of s1:ol'mwa ter retention. 

4. The Significance of the Presence ofa Natural Gas Pipeline 
bas N ot been Adequat.ely Evaluated 

The DEIR identifies a high pressuJ'e naturaJ gas; pipeline to run adjapaut to 
t h.e project site as follows: 

A n atttral gas J)ipeline is located south of t h e site alon g East Cyp..ress Road. 
The p ipeJine operates as a gathering line and se1·ves natural ga;:; production 
wells in the area. Although pipelines do not exist on tho project site, 
e-0ns'h·uction -r·elated activities sucb as heavy eq·uilJm en t operation adjacent l',o 

t he project site could damage the pipelines and i·esult.in the release of 
natural gas, €}..'POsjng workers or nearby existing residents to the dangers 
associated with s uch a telease. Exµosu.te to this ha.:a.r<lou::> 1rnHerial. , 
a.ltbough lmlikely, would result in a votentially signiffoant impact. 
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The pjpe]ine is locateil in a n area within 200 feet of the proposed homes at 
t,he Project site. The DEIR fails to identify tha t ilie pipeline is considerecl t,o be an 
environmentally sensitive pipeline under DOGGR regulations as foll ow: 

(d) "Envi1·01unentally sensitive pip eline" means any of the followin.g: (1) A 
pi1Jeline located within 300 feet of any public r ecreat,ion al :u·ea, or· a building 
inteJ1ded for human occupancy tbat is not necessa1y to the operation of tbe 
production operation. ::;uch as re8iclences, schools, ho;;piLal :;, and 
businesses. t24 

Operato1·s of onvironmentally sensitive pipelines are r equired by DOGGR to 
prepare a pipeline mauage1nent plan for r eview and approval every five years. 12;; 

The plans are to be updated wb.enever pipelines axe installed, alt-erecl, t,he p lan 
becomes obsolete. oi· at the request of the supe1'Visor. 

The DEIR should bo revised to identify the presence of the environmentally 
sen~si tive pipeline adjace11t to the southern bounda1·y of the proposed Project. 'T'he 
DEIR sh ould also be revised to in clud e the pipeline management plan as prepared 
by th e op el."a t,or of th e plpelin.e to eusure l.ha t the }Jipeline is iu a condition that will 
ensm·e protection of the cousti·uction wodrnrs and t ho residents who woi.tlcl live ill 
the bouses wi thin app i:ox:imately 200 fee t of the 11ipeline. F'inaJly, we i·ecorn.mend 
consideration of the need to update t h o pipeline management p lan to incorporate 
fhe p1·oposa l for the construction of t he residences and to identify a ny necessary 
safeguards to ensur e pnblic safety during construction and oµeraLion of the Project. 

1.i. TRE DE l R FAJLS TO ADEQUAT E LY ANALYZE A.ND 
MJTl'GATE IMP ACTS OF STORMWATE R DISCHARGE 

4-85 Extensive grading activities will be conducted over the entire 140 acre Project 
site, poteutiaUy mobilizing soil with concen trations ohesidual pesticides and oth er 
contaminants. The potential for mobilization of r esidual posticicles and other 
potential con taminants dmiug site excavation js n ot described in the DEIR. and n.o 
provisions are made to mit igate impacts to 1·ecejving water s . 

t24 California Code of R.egula t.ions, Title t4 Natural Reso~es, Division 2 Department of 
Conservation. March 2007 ftp://ftp.consrv .ca.ggy/pLtb/oil/rnsvJations/PRC0-1.P.DF' 
126 lbid. 
20l'l8-0110 
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Stonnwater is to be l'Ollt eclf.rnm the site to an onsite pond with an area of 
approximately six acres. Th e DETR states that the pon d is to improve the q1iali t;y of 
the st.o1·mwalel' runoff before being discharged from the site at. existing outfalls to 
Emerson Slough. t 36 The DEIR states that the pond would ·'serve as detention basin, 
whicb wou ld tilter 01it pollutants before the drainage enters Emerson Slough as welJ 
as grou11dwater supphes."127 E merson SJougn in turn dr ains t.o Dutch Slough wh.ich 
cfJ:ains to the DeHa. 

The DEIR states t hat Emerson and Dutch Slou ghs m ay provide habitat for 
several special-stat us fish species . including Sacramento P er ch and Long.tin 
Sm elt.128 'T'be DETR fu 1:tJ1e.:r s tate:;;: 

An Essen ti.al F'ish Habitat Assessment for the adjacent Cypress Grove 
development, which evalua ted the effects of fou.r outfalls into Emerson 
Slough, concluded that adveJ'se effect,s to protected fi sh species 1md their 
habilats would n ot, occur because of design features for waLer quality 
treatment and floocl attenuat ion (NOAA. Fisheries 2003, Sycamore et al. 
2003). 'l1he Assessment evalu ated the outfall a.dded in conjunction with this 
project; r;herefore, tbe proposed project is not expect,ed to create adverse 
impacts 01iprotected fish eries. The approved outfall at Emerson Slou gh is 
similar in function and design as the four C~1n·ess Gmve outfalls with respect 
to wate1· quality treat ment prior to releasing int o the slough .1 29 ....._ __ _ 

Finally, the DEffi states: 

The outfalls have already been comprebensjvely studied and analyzed for 
CEQA ptu'poses and permitted by th e City of Oakley under t he entitlements 
fOl' the Cypress Grove subdivisions to tbe west (8678 , 8679, an d 8680) , whiCh 
h ave been constructed. As a resttlt. the ou tfalls are not considered to be part 
of t he proposed p roject.l30 

The DEIR provides n o evaluation of how the onsite pond will improve the 
quality of the s tormwater rtmoffhefore it is discharged to Emerson Slough nor does 
the DEIR include an evaluation of potential contaminants that may be routed by 

12s 'E111et·!'lon DE tRp. ~-15. 
i21 El111m·son DEIR p . 4.10·43. 
tJ:S E me.rson DEIR pp. 4.7-36-4.7· 37. 
~II Emerson DEIR p. 4 .7 -31. 
1so Em~rson DEIH p. S-15 
3038·01 tn 
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stm·mwater to Emerson Slough. Given the sensitive habitat that is provided by 
1'Jmerson and Dutch Slou ghs. the DETR f'houJd l)e revised to ill d ude an analysis of 
likely contaminants in stormwater and to identify best management practices that 
would reduce contaminant discharge to receivin g waters, iududiug r esidual 
pesticicle contamination. 

Ill. CONCLUSION 

For (.he foregoing reasons, the City must prepare a supplemen tal or re <.rised 
DEIR to analyze all of the Project's significant impacts fl.nd to develop all feasible 
mitig!iltion measures to reduce those impact.s to less tha a sig1'liEican t, 

Sincerely. 

/s/ 

T.huleua A. Miles 

LAM:bh 
cc: Coalition Members 

2038-0 11 11 
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The D:raft EIR' s ;projecl description also fails to m ention the fact that the major 
r etail s tore on Pad 1 would locate th.tee loading docks w ilhi.tl45 feet from the nearest 
Tesidential area to the noTth? As discussed in Comment III.C, the potential lu=!alth risks 
including increased cancer Tisks associated with diesel particulate emissions from trucks 
accessing and idling al the loading docks have not been analyzed in the DraftEIR's air 
quality section. The Draft BIR should be Tevised to include the resti.lts of a health risk 
assessment for diesel particulate matter from truck engine e.xliat.Lst. 

ln s1im, the Draft RJR's project de$cription is sAriously deficient. As a resul t, the 
Draft ElR's analyses of potential impacts are flawed and fail to disclose all potential 
impacts res[Lhing from the Proja"t. The Drafl 'EIR should be revised to con iaiti an 
adequate detailed project description that discloses all proposed future uses. The 
1·evised Drafl EIRmttSL adequately analyze potential impacts associated with 1+1ese 11ses. 

II. Construction Emissions Are Significant and Not Adequately 
Mitigated 

The Draft EIR's analysis of po tenJ::La l impacts on air quahty due to emissions 
dttting constrnction of the Project is inadeqttate as discussed in the following con1111ents. 

II.A The Draft EIR Fails to Analyze Criteria Pollutant Emissions from 
Construction Equipment 

ll1.e Draft EIR does not quantify or mitigate criteria pollutants emissions from 
const-rnd:ion eql.1ipment engine exhaust. lnslead, the D.rafi: EIR relies on the BAAQMD's 
onldaled CEQA Guidelines - by .now almost a decade old - claiming lhal emissions of 
ozone precursors, i. e. reactive organic gases ('' ROG") and nitrogen oxides (''NOx"), and 
cru-bon m onoxide (°CQ'1 ) fr01n Construc tion equipment o aT<.'! ah<.'!ady include d in the 

emission inventory that is the basis fo1· regional air quality plans, and lhus are not 
expected to impede attainment or maintenance of ozone and carbon monoxide 
standards :i.n the Bay Area."9 Consequently, the Draft EfR does not require any 
mitigation measures Lo address construction equipment exhaust. 

7 Ibid. 

s O·iteria pollut:anls include partictr.late malte(, gl'ound-level ozone, carbon monoxkle,sulfor oxides, 
nitrogen oxides, .and lead. These pollutants are harmful to human lleaJth and the env:ironme.ntand cause 
properly damage. Of the six pollumnts, parLicle polluLioo and ground-level ozone are the most 
widespread hea lth threats. The US. Environmental Protection Agency calls these pollutants "criteria" air 
polluhlnh<l beca"Use i t regulates them by developing human health-based and / or i>.nvironmentally-based 
criteria (science-based guidelines) for setting permissible levels. The set of limits based on human health :ls 
called primary s tandards. Another set of fonils intended to prevent environmental ai1d property damage 
is called secondary standards. 

'Emea'son Draft EIR p. 4.4-13. 
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The Bay Area, induding Contra Costa County, continues to exceed federal and 

state ambient ai.I quality standards for ground-level ozone. The Bay Area is currently 
designated as non-altainmenl for con1pliance will1 the state 1-hour ambienl ai.I quality 
standard for ozone and non-attainment for compliance with the federal 8--hom ambient 
ail' quality stru1dard for ozone. Local govemments should rei1ect on whether to 
con.tribute to this ongoing regional o:wne p roblem o r :require the use oi feasible 
mitigation measures lo protect the health of their constitnents. Feasible m itlgation 
measures lhal are routj11ely required as CEQA mitigation in other air dislri.cts wilh 
similar problems are d iscussed in Conunent ILC. 

h1 ad.di.tion, several activities would lead to emissions before construction 
accivities on tl:ie Project site could b egin. These i11clude the demolition of exi'>ting 
stru ctures on tJ1e P roject .site and pote.nUaily required slle cleanup activilies to remove 

contamination of soils and groundwater. Emissions £.rom these activities should be 
quantified and adequately mitigated in a revised and recirculated Draft EIR. 

11.B The Draft EIR Fails to Adequately Analyze and Mitigate Diesel Exhaust 
Emissions from Construction Equipment 

Heavy-duty diesel~powercd construction equipment exhaust would release 
C<m.sidcr~iblo m:ncn.u1ts of d:icsd pat·ticulate nrnttc i: d~tri.ng th.<~ buildout ot the PrQjcct. 

Diesel exhaust contains nearly 40 toxic substances. hi ·1993 the California Air Res<)urces 
Board ("CARB") formally identified I.he patt.iculate fraction of diesel exhaltsl as a toxic 
air contaminant a:nd concluded th at exposure to diesel exhaust particulate matter causes 
cancer and acute respiratory effects.lo The U.S. Envirorunental Protectio11 Agen cy 
(''U.S. EPA") followed su it in 2002 a.nd determined di.esQJ. exhaus t as a probable 1mman 
card.11og~n. Diesel exhaust is estimated to contJibute to more than 70 percent of the 
added cancel risk from air toxics in the United States.11 

The Draft BIR recognizes that partirnlate matter emissions from diesel-faeled 
engines contain toxic air contaminants ("TACs") and acknowledges the associated 
potential cance.r risks. Yet, the Draft EIR concludes, without any qttantitalive analysis 
wl1a1:>oever, thc1l du.e. to the t.em porary natme 0£ corn;trnclio11 and lhe generally u.p-wind 
Location of the const.ru_ction site, emissjons from diesel-powered construction equipment 
would be less than sig:nilica.nt.12 The D.rait EIR fails to recognize that the substantial 
diesel engine exhaust emissions that are typically associated with opewling co11shuction 
equipment, particuJa:rly heavy-duty dtese.l-]Jowered equipment, would occur 

+ con.currently wit l1 anJ su.bsequen tly to the cmu1tless other construction vrojects in 

LO California Air Resources Board, Initial Statement of Reasons for Rnlemaldng, Proposed Identification of 
Diesel Exhaust as 11 Toxic Air Contamituutt,. Slaff Report, June 1998. 

11 Enviro1mlent11.l Defunse Fund, Cleaner Diesel Hancloook, Bring Oeaner Fuel and Di~sel Relrofits into 
Your Neighbo1'hood, Aprjl 2005; htt:p://www.edf.org/documents/4941 cleanerdiPselhandbookpdf, 
accessed December 8, 2008. 

12 Emerson DrafLEIR, pp. 4.4·14 - 4.4-15. 
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Contra Costa CorU'lty and the Bay Area. Because these emissions result in ctrmltlatively 
and regionally significant public health impacts, every project should individually make 
tl1e best effort to reduce emissions of carcinogenic diesel exhaust. 

Lagging ein ission s tandards and. veiy old equ.ipn1ei1t in the fleet have made 
construction equipment one of the largest sotuces of toxic diesel exhaust pai'ticttlate 
polJution. in CaHfornia. An ~timated 70 percent of Califorrua's cot1struc.tion equipment 
is cunently not covered by federnl and state regulations because it is too old.13 Clouds of 
soot e1ni.tted by heavy-duty construction eqttipment can travel dQwnwind for miles, 
then drift 'Lri to heavily populated a reas. A recent ani'.1 lysis found that air pollution from 
diesel co\lstruction e'1uipmei,1t Is aheady taking a heavy toll on the health an~i e.conou1k 
well-being of Californians. A recent s tudy foun d that the San Francisco Bay Axea a ir 
basiu is second only to the South Coast ai'r basin in healtJ1 and economic damage from 
const.ruclion equipmenl emissions. For 2005, th.is includes estimates of more than 
150 premature deaths, nearly 120 hospitalizations for respiratory and. cardfo-vascular 
disease, more than 280 cases of acute bronchitis, more than 3,400 incidences of astluna 
attacks an d other lower respiratory symptoms, 44,000 days of lost work and school 
absences, and well over 10,000 days of restricted activity. This loss of life and 
productivity cost tlle residents of the Bay Area air basi11. an estimated $1.2 billion. TI1e: 
nearby cities of Antioch and Brent1vood fall in the top 10 percent of Construction Risk 
Zones in the Hay Area because of region's tmcontroiled sprawl and the large amow1ts of 
acteage imder construction. Se<!Figi.ue 1 be1ow.1us 

u Los Angeles Times, Dire H ealth Effects of Pollution Reported, Diesel Soot from Constmction Equipment 
fa Blamed for Illnesses a11d Premature Deaths, December 6, 2006; 
http: I /www.distriburedworkplace.com/DW /News/ California/Di.re% 20hea lfh% 20effects % 20of'.l\20pollu 
Lion% 20reported.doc, a ccessed Febmary 2, 2009. 

1~Tf1ese estimates a1·e conse 1·v111:ive because they d o nol include emissions from a large number of small 
construction proj~ts (residential and commer<;ial and projects smaller than 1 ar.n~ in size). Further, Joh.n 
Hakel. vice president.of the Associated General Contractors, which represents construction equipmen t 
fleet owners fl.lld genera.I contrnctor5, indicated that the report appeared to lUlderestimate the sheer 
volume of cons l1'Uctio1\ equipment 

l'> Union of Concerned Scientists, Digging ttp Trouble, November 2006; 
http://www. uc!>'Usd.OJL{/ nssets I documents I dean ve.b ides/ dii!ftinL{-up-trouble,pdf, a.:cessed 
December S, 2008. 
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Figure I: Construction Pollution Risk in the San Francisco Bay Area Air Basin 

Co• tttaction llU• Zona 

''C"~~' ,. .... .. u ... Jr,-/1 ,lka,• ... 

From: Union of Concerned Scientists, Digging up Trouble, November 2006 

Because the Draft EIR erroneously concludes that diesel partirulate emissions 
from construction equipment w ould be less tlian significant, it fails to require any 
mitigation measures to address these emissions. The Draft EIR should be revised to 
address diesel partirulate matter emissions and require all feasible mitigation. 
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11.C Mitigation Measures to Reduce Exhaust Emissions from Construction 
Equipment Are Feasible and Should Be Required 

There are a number of options available to cost-effectivelJ reduce etniss ions, 
·i11d11 ding diesel particulat~ matt~r P.missions, horn constrnction equipment that could 
substantialiy reduce exhaust em.issions. O ptions for controlling emic;sJons fro1n 
co1tstructiort equipment include requiring the use of best practices in col'\.Stn1ctio1l 
manageme.nl and the use of new o.r newer equipment. Emissions from existing old et 
construction equipment ca11 be dramatically reduced following the five "Rs" of 
e.m.issions reduction, i. e refuel, -replace, rebuild, re power, and retrof.il. Both tJ1e CARB 
and the U.S. EPA maintain lists of recommended diesel retrofit alternatives and 
alternaLive fuels. Alternative hrnJs i·n combination wilh ret rofit technologies or in new 
construction equipment can achieve emission reductions of up to 89 percent PMlO, 
90 percent CO, 93 percent ROG, and 40 percent NOx depending on the engine l}'pe of 
on-road or off-road equipment.16,17 A combination of these options provides-the greatest 
benefit and is frequently i:equired as CEQA mttigation for other residential development 
projects. Feasible mitigalio11 merum:res include: 

Require the con tractor tu use only newer construction equ.ipmertt or 
equipment that is retrofitted to meet Tier 2 or higher emission standards set 
by the U.S. EPA. 

Require the contractor to submit a comprehensive illventory (i.e. make, model, 
yea!', em:is.si011 rn ting) of all heavy-di1ty oft- roadec_iuipment (50 borsepowes or 
greater) tha t will b e used a.n aggregate of 40 hmus or more for the 
conslTllction project Require the contractor to provide a plan for approval 
demons trnting that tl1e heavy-duty (>50 h orsepower) off-road veh.icles to be 
used in the constrnction project, irtcluding owned, leased and subcontl·actor 
vehicles, wiU achieve a projecl-w ide fleet average 40 percent NOx reduction 
a nd 45 percent particulate reduction compared to th~ most recent CA RB flee t 
average. 

Rec[uire the use of construction equipment mooting the Tier 2 C<tlifomia 
fanissionStandaJds for Off-Road Compression-JBI1ition Engines as s pecified 
in Califori"tia Code of Regulations, Title 13, §2423(b)(l) unless such engine is 
not available Cor a particular item of equipment. Require ronstntcHon 
equipment engirtes to meet Tier 1 Califontla standards if equipment with 
engines that meet Tier 2 standards are not available, unless such engine is not 
availabfo for a particular item of equip111ei1t. Require that the coiisttuction 
company keep docu.m&1tation if the required Tier 2 01· Tie.i· 1 equipmcmt is not 
available within the area or wiLhio a reasonable timefmme. 

J6 U.S. Environmental Protection Agency, Voluntruy Diesel Retrofit Program, Verified Products; 
http: / /www.e pa.gov I o!dq/J-etrofLl/verif-UsLhtJu, accessed February 2, 2009. 

l7 California Air Resontce~ Board, Currently Verified Technologies, 
http://www.ltrb.cil.gov/dieool/verdev /v t/~vthtm; 11ccessed february 2, 200'J. 
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Require that construction equipment that does not meet, at a miltin1ttm, Tier 1 
standards, be retrofitted with one or a combination of the following post­
combustion controls: (If retrofitting pre-Tier 1 equipment is not feasible, 
require that the contractor document why retrofitting is not feasible.) 
a. Diesel particulate filters 
b. Qjesel oxidation catalysts 
c. Selective catalytic (eduction 
d. Lem1 NOx catnlysts 
e. Exhaust gas recirculation 

For pre-Tier 1 equipment whidl caimot be reasonably retrofitted, use 
alternative power, alternative fuels, and/ or fuel additives instead, such as: 
a. Emulsified (aqueous) diesel fuel 
b. FueJ borne-catalysts 
c. Compressed natural gas or liquefied natural gas 
d. Propane, ethanol, an.d methanol 
e. Electric power 

Instead of a diesel-powered generator, prov1de for on-site electrical service for 
hand tools such as saws, drills, and compressors. 

Limit idling time to 3 minutes for all construction equipment aud haul trucks. 

Provide fo:r on-site meals for construction workers by arranging a] undi 
wagon Lo visit the construction site. 

Su.spend use of all construction equipment· operations dmihg second stage 
smog ale:rls. 

Prolubit open bun1ing of removed vegetation. Vegetative material shaJJ be 
dupped or delivered to waste or energy facilities. 

Require that the engine siz.e of con.stn{cti01t equipment shall be the minimttnl 
practical size to support the required scope of work for the eqrdpment. 

Require C<>nstruction company to document that all workers will .carpool to 
the greatest extent .feasible. 

Locate con.struction equipment away from sf' .. .nsitive receptors such as (res.h air 
intakes to buildings, air conditioners and operable windows, 

Require the contractor to doa.unent that all construction equipment has been 
properly m aintained with aJJ mai11tenance.rep<1irs completed af an off-site 
location, including proper tuning and timing of internal comb1.1stiou engines, 

Ensure th&t emissions from ail off-road diesel powered equipment used on 
the proje<:L sile do not exceed 20 p€r.cenl opacity for more Lha11 three mimit.e.5 
in any one horn:. 

Require an on-site_ constmction nrnnager. Duties of the constn1ction 
mitigation manager typically in.dude but are nol limiled to implementing a 
comprehensive comm w1 ica t ions stra legy inchtcLing es la blislunent oi a 
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construction outigatirn1 holline; creating constniction surveys and monitoring 
plans to control du.st, vibl·ations, work hours, aud noise as well as issues such 
as preventing contractor parking on residerttial streets; implement a 
procedure to address complaints il1 a timely and effective mamter; provJ.d lng 
trnnsptnti:ltion phms for truck 1·outes crntl queu:ing. 

A combination.of these measures is frequently required as CEQA mitigation for 
similar projects and :is feasible he.re. Thus, the City has the choice to :reduce the publ.ic 
health and economic burden that results from the nse oJ construction equipment in the 
Bay Area and Contra Costa County by requiring lhe use of teclulically feasible and cost­
effeclive sohtlions that are available today. The Draft EIR should be revised to address 
air pollutanl emissions from Project construction, particularly diesel pacliculate maller, 
and require adequate mitigation. This would allow the City to make an informed 
decision that takes into account the consequences 011 public health impacts associated 
with Project cons-truction. 

11.D The Draft EIR Fails to Adequately Mitigate Fugitive Dust Emissions 

Again relying on the BAAQMD's CEQA Guidelines, the Draft EIR concludes Lhal 
polflnl ial im pads from P.missions nf fugilhrp dust particulatP. mall:Pr wou ld hP. 

considered less than significant if all BAAQMD-reconunended mitigation measlU'es are 
im.plen10nted.18 Yet, the Draft EIR fails to require seve1·al control measures that the 
BAAQMD strongly .recommends at consl-ructfon sites that are ''large in area, located 
near sensiti ve receptors, o:r wltich for any other reasou may warrant addjtioua] 
emissions xeductions.'' These mitigation measures include: 

Install wheel washets for all exiting trucks, or wash o.fl the tires or tracks of all 
trucks and equipment le<iving the site. 

Tnsta,ll w ind b reaks, or plant trees/vegetative wind breaks ·at windward 
side(s) of construction areas. 

Suspend excavation a11d grading activity wl1en wind'> (instantaneous gusts) 
exceed 25 mph. 

Um.it the area s ubject to excavation, grading and other construction activity at 
any one tirne.19 

Because the -Project site is la rge b.1 size and located adjacent to a residential 
development to the east and several residences to the south,, implementatio11 of these 
mitigation measui·es should be required for Project construction. 

18 Emerson Draft EIR, p. 4.4-13. 

19 Bay Area Air Quality Management District, BAAQMD CEQA Guidelines, 1999, Table 2, p. 15. 
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hl addition, there are nlunerous additional relevant and reasonable measures 
contained in the CEQA Guidel ines and rules oi air districts and other agencies that 
should be required for this Project. Fttrtber, several agencies have conducted 
comprehensive studies of fugitive dust C(mlrol measures to bring their region into 
compliance with national ambient air l}Ualjty standards on PMlO. For example, the 
South Coast Air Quality Management District ("SCAQMD'') has sponsored research, 
:passed regulations (e.g., Rule 403),20 and published guidelines that identify best 
maiiageme:nt practices for controlling fugitive dusts at construction sites. The Rule403 
Implernentrition Hcmdbaok21 contains a compre11ensive list of such measures. Clark 
County, Nevada, has also sponsored researd1, passed regulations (Rule 94), and 
publ ished best cnanageme.nt practices for controll ing fugit ive dust from constrttction 
activities.U Clark County's Construction Activities Noteboofc con to ins a comp1·ehen sive Hst 
of best m.miagement practices. Sinti.larly, Anzo11a has developed gui dance to contJ'Ol 
fugitive PM10 emissiot1s.23 Exam ples of such feasible mitigation rneasmes include: 

For large tracts of disturbed land, prevent access by fencing, ditches, 
vegetation, beans, or other barriers; instaJJ perimeter wind barriers 3 to Sleet 
high ·with low porosity; plant perimeter vegetation earl y; and for long-term 
stabilization, stabilize disturbed soil with dust palliative or vegetation or pave 
or apply surface rnck. (CCHD) 

In s taging areas, limit size of area; apply water to surface soils where support 
eqltipment and veJi.icles are ope.n:i ted; limit vehicle speeds to 15 mph; and 
limit :ingress and egl·ess points. (CCHD) 

For stockpiles., maintain at optimum moisture content; remove material from 
downwind side; avoid steep sides or faces; and stabilize male1ial following 
stockplle-related activily. (CCHD) 

- To p revent frackou t, pave constru_ction roadways as early ns possible; insLall 
gravel pads; install wlteel shakers or wheel washers, and .limit site access. 
(CCHD, SLOCAPCD) 

- When matenals are transpOJ:ted off-site, a] material shall be covered, 
effectively wetted to Jimit visible dust enussionr;, or at least six inches of 
freeboard space from the top of the container shall be u1amtained. (BAAQMD, 

20 South Coast Air Quality Mana.gement District, Rev.ised Final Staff Report for Proposed Amended Hu le 
403, Fugitive Dust and Proposed Rule U86, PMlO Emissions from Paved and Unpaved Roads. itnd 
Uvesto<:k Opera.lions, Febrnary 14, 1997. 

21 South Coast Air Quality Management District, Rule 403 Implementation Handbook, January 1999. 

Zl P.M. Frnns.ioli, PM10 Emissions Control Resca1dlSponsored by Chlrk Counly, N evada, Pro,·eedings of 
the Air &Waste Management Association's 94lh Annual Conference& Exlu'bition, Orlando, FL, June 24-28, 
2001. 

?3 Arizona Department of Enviroruhental Quality (ADEQ), Air Quality Exceptional and Natural Events 
Policy PMlO Best Available Control Measures, June 5, 2001. 
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SJVUAPCD, Rule 403 Handbook, ADEQ) (N1aintain at least 12 inches of 
freeboard. (SLOCAPCD) 

- Where feasible, use bedliners in bottom-dtunp:i:ng haul vehicles. (Rule 403 
Handbook) 

- Grade each phase separately, tinted to coincide with construction phase. or 
grade entire project, but apply chemical stabilizers or grotmd cover to graded 
areas where construction phase begins more than 60 days after grading phase 
ends. (Rule 403 Handbook) 

- Following the addition of materials to, or the removal of matei·ials from, the 
surface of outdoor storage piles, said piles shall be effectively s tabilized of 
fugitive dust enlissions utilizing suificient water or chemical 
stabilizer/ suppressant. (SfVU APCD, ADEQ) 

- Dllring iltltial grading, earth moving, or site preparation, projects 5 anes or 
greater may be required to construct a paved (or dust palliative treated) 
apron, al least 100 ft in length, onto U1e project site from the adjacent site if 
applicable. (BCAQMD) 

- Post a publicly visible sign with the telephone number and person to contact 
regard:ing dttst complaints. nus person shall respond and take corrective 
action \<\.rith:i:n 24 hrs. (BCAQMD, MBUAPCD, CO-ID) 

- Prior to final occupancy, the applicant demonstrates that all grow1d surfaces 
are covered or treated sufficiently to ln.i:nimize fugitive dust emissions. 
(BCAQMD) 

- Gravel pads must b e installed al all access points to prev£>.nt lracking 0£ mud 
on to public roads. (SBCAPCD) 

- The contractor or builder shall designate a person or persons to monitor the 
dust control program and to order increased watering, a.s necessary, .to 
prevent transport of dust offsite. (SBCAPCD, SLOCAPCD) 

Prior to land use clearance, the applicant shall include, as a note on a separale 
h1fon11ational sheet to be recorded with map, these dust control requirements. 
All requirements shall be shown on grading and building plans. (SBCAPCD, 
SLOCAPCD) 

All roadways, driveways, sidewalks, etc., to be paved should be completed as 
soon as possible. Jn addition, building p ads should be laid as soon as p ossible 
after g;radi.ng mtless seeding or soil binders are used. (SLOCAPCD) 

- Barriers with 50 percent or less porosity located adjacent to roadways to 
reduce windblown material l~aving a site. (Rule 403 Handbook) 

Llmit fugHive dust sources to 20 percent opacity . (ADEQ) 

- Require a dust contrnl pla:n for earUlmoving operations. (ADEQ) 
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~ Many of these mltigationmeasures are fr.equf>Jltly required as CEQA mitigation 
4-98 and are equally .feasible for construction oi the Project. The City should require all 

Cont'd foasible mitiga tion to protect the health o( its residents. 

4-99 

4-100 

Ill. Project Impacts on Air Quality and Public Hearth Are Not 
Adequately Analyzed and Not Adequately Mitigated 

The Draft EJR finds that ]mpacts related to r egional aj:r p ollutant emissio11s as a 
result of the Project would be potentially significant. ln addition, the Draft EIR fo1ds that 
um1ulative effects of the Ptoject on air quality would also be potentially significant. The 
Draft EIR finds that J:egional and cumulalive impacts would remain sigllificant and 
unavoidable after b.nplem.entation of a nmnber of p ropose d mitigation measures. As 

discussed in the following comments, the Draft EIR by far tmderestimates emissions 
from the Project, fails to analyze potential healt11 risks associated with toxic air 
contaminant emissions, and fails to implement all feasible mitigation measures to 
reduce the Project's significant impacts on local and regional air quality. The Draft EIR 
should b e re vised lo address these issues. 

Ill.A The Draft EIR Fails to Adequately Address PM2.5 Emissions 

Historically, health impacts due to particulate matter were regulaled tluough 
ambient air quality slandards for partkulate matter smaller than 10 micrometers 
(" PM1 O"). However, a substantial amount of important new research has beei.1 

p1.1bLshed, documenting new health impacts at muchlower concentrations and for 
different size fractions of particLtlate m a tter than was previo11sly known and reflected :in 
ambienl air quality slandards.24,25 Tilis new :information led the U.S. EPA and California 
to propose new ambient air quality standards for particnlate matter smaller than 2.5 
microm eters ("PM2.5"). These standards are not subsets of the existing, PMlO standa.Ids, 
but new standards for a separate p ollutant with distingu.ishable imp&cts on human 
h.ealth. As illu.strated by the State and Federal ambient a.ir quality standards, these 
effects occur at different concentrations for eadl pollutant. For example, the State a1rnual 
ambient air quality standards for PM10 and PM2.5 are 20 micrograms per cubic meteJ· 

(" µg/ m.0") and 12 p.g/ m0, 1·espectively, indicating that healtb effects associated with 
PM2.5 occur at considerably lower mass coo.centrations than health effects associated 
with PM10. 

Despite U1e establislunent of federal and state amNent air quality standards for 
PM2.5 mo.re than a decade ago, the BAAQMD has n,ot developed a tJueshold of 
significance for this pollutant. To analyze the significance of this pollutant, the Dtaft EIR 

r states tltat for purposes of its analysis, PM2.5 impacts would be considered significant if 

!4 lJ.S . . lfovfronmenta l l)rotection Agency, Air Quality Criteria for Particulate Matter, .Report 
EPA/600/P-95-00laF th mugh 001.cF, April ·1996. 

25 U.S. EPA, Air Quality Critel'ia for Particulate. Matte-r, Secol\d External Review Drafl; March 2001. 
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p roject emissions of PMIO exceed 80 potinds per day.26 Consequently, the Draft EIR 
does not quantify PM2.5 emissions. This "evaluation" of PM1.5 is in adeqLLate. 

To understand the Project's potential iltdividual and cum ulative adverse impacts 
on p11blic health aud ~welfare, it is important to understand the severity of health 
impacts caused by elevated concentrations of PM2.5 in the ambient air. Since 1996, more 
than 2,000 peer-reviewed sh1dies have been published validatil1g earlier epidemiologic 
studies that U.nk both acute. ai1d cluonic fine. particle pollution with serious morbidity 
and mortahty. This research has also expanded the list of heall11 eife.cts associated with 
fine particle pollution and has identified health effects at considerably lower exposure 
levels than previously reported. Overwhelmjng scientific ev:idence shows (hat long-tem1 
exposm:e to fine particulate air p ollution contributes to pubnonary and systemic 

oxidative stress, iitllammat.ion, progression of atherosclerosis, and risk of ischemic heart 
disease and death. 

A recent study foi.md that each 10-µ.g / m3 increase in PM2.5 air pollution was 
associated wjth approximately a 6 percent increase in cardiopulmonary mortality and 
an 8 percent in.crease .i.t1 lung cai1cer mortality.27 Short-te.rm exposure .is equally 
damaging and contributes to com.p licatious of atherosclerosis, suc.h as plaque 
vulnerability, thrombos.is, and acute ischem.i.c events. The U.S. EPA concluded ·witl1 

respect to short-term expostue studies that " epidentiological evidence was found to 
support likely causaJ assodations between PM2.5 and both mortality and morbidity 
from ca rdiovascular and respiratory di.seases!'2S In response to this new informat'iQn, 
the U.S. EPA recently tightened the federal 24-hour PM2.5 ambient air quality standard 
from 65 11.g/ m 3 to 35 µg/ m<J, effective December 17, 2006.29,30 

A recently published study of 12,865 patients evaluated the role of fo1e 
particulate n1atter exposun~ in triggering <lctLte ischem.ic heart disease event. The study 
found a sharply elevated Tisk of h em·t attacks for p eople with clogged arteries after just a 
day or two of short-tenn exposme to fine particulate matte:r. This study w as published 

2.; Em erson Draft EIR,. p. 4.4-12 .. 

21 A.A. J'ope Ill, R.T. Burnett M.J. Thun, E.E. Calle, D. KI·ewski, K. Ito, G.D. Thurston, Lung Cancer, 
Cardiopulmonary Mortali ty, and Long-term l:.xposure to :Fine P~rticula te Air Pollution, Journal of the 
American Medical Association, v. 287, no. 9, p p.1132-1141, 2002. 

28 US. EnviJ·oilU1enlal Pl'otection Agency, N ational Center for E.ff\it'onme11tal As5'."ssme111, Office of 
H.esearch and Development, Provisional Assessment of J{ecentS tudies on H ealth Effects of Particulate 
Matter Exposure, EP A/ 600/ R-06/063, July 2006; 
httr:llwww.el?a.gov I oor/partid~J?ollution/pdfs/ 01·d report 20060720.pc!f, accessed July 5, 2007. 

19 US. Environmental Protection Agency, Office of Air Quality Standards and Pla11ning, September 2006 
J'{evisions to the National. Ambient Ai.r Quality Standards for Particle Pollution, Septernber· 2006. 

so US. Environmental Protection Agency, N ationa.l Ambient Air Quality Standards for Particulate Mattel', 
Final Rule, Federal Register, 40 Cf.R Par l 50, Vol. 7!, No. :ZOO, pp. 6"rt44-612:'33, OctobeJ· 17, 2000. 
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in. the American Heait Association's peer-reviewed j0tU'nal Circulation.st One coauthor 
of the study slat·ed that the results should prompt heart doctors to advise those with 
cotonary heart disease to stay tndoors as much as possible on particularly sooty days 
and that he was already d1anging his advice to patients base.cl on !.he results - even 
advising tn seve:re cases to move to a less polluted envi.ronmeut.32 

Therefore, the Draft EIR must qu«Ittify PM2.5 emiSsi.ons and detexmine the 
Project's potential impacts with respect to attailunent oi stale and iederal shorl-tenn and 
anm1a.l ambjent air quality standards. 

111.B Emissions Associated with Gas Station Were Not Analyzed 

As discussed above, fhe Project wot1ld include a gas station located :in the 
1>oulhem tJor tio11 of the proposed cn.1nme.:rcial site, adjacent lo the proposed entrance off 
Cypress Road. The Draft EJR's air quality section make.s no mention of the gas stat.ion 
and does not account for gasoline. vapot emissions from the gas station or exhaust 
emissions from vehicle traffic accessing the gas s tation. 

111.B.1 Vehicular and Area Source Emissions 

The Draft EIR's air quality analysis estimated regional emissions associated with 
Project vehicle LLSe with URBEMfS 2007 for 578 residenUa.l units and for 278,000 sqLLare 
feet retail space in a strip mall.53 The URBEMIS program estimates on-road vehicular 
em.issions based. on typical trip genera lion rates .for a cetta:i:n land use type and area 
source emissions associated with those land uses (natural gas com.bustio11, landscape 
equipment, architectural coatings, etc.). The Drafl EIR' s air quality analysis did not 
in du de emissions associated with vehicles accessing the gas station 01· area emissions 
associated wilh the gas station. 

I estimated vehicule:u.· and area source emissions associated with a 16-pump gas 
station with URBEMTS 2007, as summarized in Table 1. Printouts of the URBEMJS 
model runs are attached to this letter. 

$ 1 Pope C.A. ill, Muhlestein f.'B., May H.T., Renlund D.G., Anderson J.l.., Horne RD.,Ischemic Heart 
DisC'asc Events Triggered by Short-Term ExposUf<' lo Fine Piuticulalc Ai:r Pollution. Cirl'lllation, No. 114, 
pp. 2443-2448; abstract availa bl~ at http:/ J circ .a]1ajouma L~.or~/ c $if content/ .ibstract/1.14/ 23 /2443, 
accessed fuly 5, 2007. 

32 l.os Angeles Tintes, Dire Health .Effects of Pollution Reported, Diesel Soot from Construction Equipment 
Js BJamed foi IUnesses and Pre.mature DeatllS, December 6, 2006. 

oo Emerson Draft EIR Appendix D, Air Quality Impact Analy sis for the Proposed Emerson Ranch P roject. 
City of Oakley. T w1e 200S, Attnchment 2: URBEMl:S 2007 Pro grnm; see URBEMIS printout p. 3, s.ee "land 
Use Type." 

SECTION II - CHAPTER 2.3 - COMMENTS AND RESPONSES 
2.3- 109 



4-102 
Cont'd 

4-103 

PART/ALLY REC/RC ULA TED DRAFT EIR AND RESPONSES TO COMMENTS 

EMERSON PROPERTY PROJECT 

APRIL2010 

Miles, Febm11ry 2, 2009 
Page 15 Letter 4 

Cont'd 

Table I: Gas station vehicular and area source emissions (lb/day) 

ROG NOx 
Summer 

Vehicular Emissions 18. 18 24. 12 
Area Source 0.1 3 0.03 
Total Summer 18.3 1 24.15 

Winter 
Vehicular Emissions 23.29 35.96 
Area Source 0.01 0.01 
Total Wint.er 23.30 35.97 

BAAQMO Significance 80 80 
T hreshold 
Percentage of Threshold 29% 4 5% 
Draft EIR Total Project 158.S 129.5 
Emissions, Table 4.4·5 

*The BAAQMD has not estalfah~d a threshold of .signifirnnce for PM2. 5. 
** The Dra~ EIR did not Guont'rfy PM2.S c""'"°""' 

PMIO 

33.14 
0.01 

33. 15 

33.14 
0.00 

33. 14 
80 

41 % 
202.6 

PM'.2.5 

6.36 
0.01 
6.37 

6.36 
0.00 
6.36 

- * 

n/a 

** 

The Draft ElR's URBEMJS modAf n m. shows th at the strip maJ] and i:esidential 
m1its would ge:nerate a total of 17,470 vehicle trips per day34 The gas statiou would add 
an <ldditional 2,604 vehicle trips per day. Table 1 shows that emissions associated with 
these additional vehicle trips vlus ai·ea sonrce emissions associated with thia gas station 
would substantially contfibute to Project emissions and account for about 30 to 

45 percent o.E the BAAQMO's s ignificance thresholds for emjssious of reactive OTga:n.ic 
gases ("ROG"), n:ilJ'oge:n oxides ("NOx"), and particulate m a lle r smalle:r !1ian 
10 micrometers ("PM10"). These emissions wouldsubstantially .increase the Project's 
already significant emissions and contribute to existing regional air qi1ality problems 
Sttch as ozone formation and particulate rttatter concentrations :in ~cess of runbient air 
q llallty standards. 

111.B.2 Gasoline Vapor Emissions 

In addition to the vehicular an.d area source cnl.issio11s (tiscttssed in 

Conm\en.t III.B.1 above, operation of the gas s taHon would resu.Lt in release of gasoline 
vapors from breathing, refueling and spiJJage wh.iJe dispensing gasoline and during 
rP.filli.ng of U1e gas stati.on's urid.e.rground storage t<mks. GasoJine: vapors in.dude: ROGs 
and a m unber of haz.ardous substances including toxic air confamina.nts (''TACs") such 
as benzene., toluene, ethlybenzene, xylenes, m ethyl tertiary butyl ether (" MTBE"), and 
o the r trace tox.ics. These TACs are pollutants w ith localized effects tlmt must be 
analyzed hi a healrh risk assessment. ROG emissions contribu te to regfonal ozone 
[om1alion.. The Draft EJR contains no discussfon or analysis of ROG and TAC emissions 
associated with the proposed gas station. 

M Emerson Druft Ern, Appendix D, Air Quality Im pad Armlys it1 for the Proposed Emer~n Ranch P roject, 
Ci~ of Oakley, Jun!l 2008, Attachment 2: UR.BEMIS 2007 Program; see UR.BEMIS printout p. 3, f.(J; "Total 
Trips" under "L1111d Use Type." 
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The California Air Resources Board document Air Quality and Land Use Hmulbook: 
A Community Health Perspeclhie 1·ecommends dVoiding siting new sensitive land uses 
within 300 feet of facilities such as a dry deaning operation or a large gas st<Jtion .35 The 
Project should there.fore maintain a minimum b10ufer of 300 feel between the gas station 
and sensitive receptors including Tcsidcnccs located south of East Cypress Road to the 
east of M achado Lane. In a ddition, the City should require that no dry cleaning facility 
may occupy any of the building padswi_ll1jn 300 feet of a,ny n~sidence. The City should 
undertake an anaJys'is of localized ;impacts to ensure that a ll feasible measures are 
implemented to protect the health o.f nearby sensitive receptors. 

Review of HAAQMD engineering evaluations and perm.its fo r similar s:ize gas 
stations indicates that the proposed gas station wou ld emit more t11an 10 Jbs o f ROCs in 
a sing le day}6 Thus, the best available control technology ("BACT'') requirem ent of 
BAAQMD Rule 2-2-301 is triggered. As part of the BAAQMD's permit process for the 
gasoline station pursuant to Rule 2-2 ''New Suurce Review," a human health risk 
assessment ("HRA") m ust be pxepared for these facililies. The h1creased :i:ncreJnental 
carcinogenic health risk attributable to similar size gas stations typically exceeds one per 
million, triggering the use of best available control technology for toxics ("T-BACT") per 
BAAQMD Rule 2-5-301. T-BACT for gasoline dispensing facilities iS considered the use 
of California Au· Resou:rc:es Bo1ud ("CARB")-ce-rti£ie.d Phase.1 and Phase U enhanced 
vapor recovery equipment. Rule 2-2 require..s that the incremental cancer health tisk 
attributable to the gas stalibn nol exceed 10 in one million i:f the gas station includes 
T-BACT. This health risk assessment shotild be part of the Draft EIR to disclose to the 
p1.1hlic aU impacts o n haman heallh associa ted wi{h the Pr1..1jed. 

111.C Mobile Source Diesel Particulate Matter Emissions Were Not Analyzed 

The shopping center is expected to receive seVE>_J:a] large trucks and indepe:ndenL 
vendor-owned smaller parcel trucks da:ily (e.g., soda, ch ips, etc.). Medimn-dnty and 
heavy~duty trucks would be circulating along the western a11d northern boundaries of 
the ProjecL sjle. Trucks would access Lhe slle from Ll1e sigrtalized intersecllon a l Cypress 
Roa.ct turn left and proceed along t11e western property boundary of Lhe sile ari.d lutn 

right to enter the loading dock area at Pad 1. Heavy-duty tnlcks ·would back up to 
rubberized gasket loading bays, with au rn:tloacling done directly into the building. 
Medium duty trucks would typically park near the loading dock area, and unloading 
activities would or.:c\.l.t dit"ectly out of the truck, atapproxiu-uitely 60 to 80 feet from the 
residential property lines north of the market.37 In addition, the Project site would be 
serviced by diesel-fueled waste management vehicles. 

35 California Air Resources Board, Air Qua.lily and Land Use Ha1\dbook: A Commu11.ity Heallh 
Perspective, Apl'il 2005; http:/ /www.arb.ca.i;ov/ch/handbook.pdf, accessed February 9, 2009. 

% See, Bay Area Air Quality Management District, Public Notices - Pe.rmit App]irntions; 
http://www.ba.aqmd.gov/pmt/public_notic;es/. 

J~ Emerson UraftELN, pp. 4.5-16 - 4.5-l 7. 

SECTION II - CHAPTER 2.3 - COMMENTS AND RESPONSES 
2 .3 - 1 1 1 



4-106 
Cont'd 

4-107 

4-108 

PART/ALLY REC/RC ULA TED DRAFT EIR AND RESPONSES TO COMMENTS 
EMERSON PROPERTY PROJECT 

APRIL2010 

Miles, Februa1y 2, 2009 
Page 17 

Letter 4 
Cont'd 

Depellding 011 th e frttck mutes attd the distance to the .nearost sensitive receptors, 
particulate emissions from diesel-fueled trucks could potentially create .signifjcant 
adverse air toxics impacts i:nclud:ing Jncreased cancer risk. TypicaUy, these impacts are 
evaluated in a lnJJnan health risk assessme11t. Here, the Draft ElR fai]s entirely to 
address or to even discuss dieseJ exhaust ell1issions from h·ucks. Thus, the Draft EIR 
should be revised to quantify diesel exhaust emissions and prepare a mobile source 
h.ealth r isk assessment. 

111.D Operational Emissions Are Not Adequately Mitigated 

The Draft EIR finds that operational enussions associated with the Project, 
emissions associated with vehicular traffic and area source emissions, would by far 
exceed lhe BAAQMD' s thresholds of significance for P.M10 and the ozone precursors 
ROG and NOx. To address these.s.igniOcant emissions, the Draft EJR,requires lbe 
Applicant to implement mitigation measures '1submitted for the review and approval of 
the City Engineer" and pmvides a list of measures that "could" be :i:nclu&~d it1 this 
review. TI1e DraJt BIR conclu.d es th.cit the proposeJ. m.i.tigation m easures have the 
potential to reduce Project-related regional emissions by 10 to 20 percent. The Draft BJR 
concludes that even with a reduction of this magnJtttde, Project emissions wou Id remain 
wcll above the BAAQMD thresholds of significanc(l and would therefore be significant 
and imavoidable.3s 

111.D. I The Draft EIR's Proposed Mitigation Measures Are Not Enforceable 

The Draft ELR' s la:ngucige rendei·s the proposed mitigation .measures 
unenforceable. Specifically, the Applicant is required to implement mitigationmeasmes 
"submi tted for the review and approval of the City Engineer." This foture review 
ltnprope:rly defers mitigation and fails to d en.101'Strate that the City re(l uires all .feasible 
miligal.ion. Instead, the C ity should formu'late specific a11d binding ntitigatloruneasLues 
and include them i11 a revised Draft F.TR. 

The BAAQMD's CEQA Guidelines explicitly recommend that a l ead agency l1e 
specific regarding implementation of mitigation measllres: 

"The en vi.:ronmental docmnenl should descr.ibe each m itigation measw:e in detail, 
identify who is responsible for implementing the measiue, and dearly e xplain 
how and when the measure will be implemented. Methods for assessing the 
measurp's effectiveness oncejl is inplace, and possible triggers fo.r additional 
mltigatio11 if necessary, are also d esirable. This level of detail tegar ding 
mitigation measure implementation frequently is not addressed i.mtil the 
preparation of the mitigation monitoring and reporting program, which often 
takes p lace ye,ry late in the environmental review pwcess. In o:rder to :reliably 
assess the effectiveness und feasibility of mitigation measures, however, the 

~Emerson l)raft ElR, pp. 4.4-16 - 4.4-17. 
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t District believes it is necessary to consider the specilics of mitiga tio1\ measure 
L_icnplementalion as early in the envin.'nillle:ntal review process as possil.1le."3~ 

111.D.2 Additional Feasible Mitigation Measures he Available to Reduce Project 
O perational Emissions 

The Drafl ElR failed to research additional mHigalion measures that could be 
implemen ted to redt1ce the Project's significant emissions. Thel'e are n umemus other 
m.easLues ava ilable that are frequently required by other lead agencies as CEQA 
mitigation. Many oi these measures are equally feasible for the Project and should 
tl1erefo re be required. For example, the SCA QMD recommends Lhe foUo wing m.easu res: 

Require. the use or newer, lower-emitting trncks for the delivery of supplies to 
the facility. 

Require trucks to be offloaded promptly to prevent trucks idling for longer 
than five minutes in compliance wit h state law. 

P rovide electrical hook-ups for bucks tha t need to cool their load. 

Electrify service equ ipmei'll. 

Tnstall solar panels on roofs to supply electJicity toJ air conditioning. 

Install central watQr heating systems to 1·educe energy consumption. 

lnstall high energy-efficien t app liru1ces, sud1 as water heaters, rafrigerators, 
fi.irnnces and boiler 1mits. 

Use double-paned w indows to reduce Lhenual heul. 

hlstall automatic lighting on/ off controls and energy-efficient lighting. 

Re~ire retail tenants to provide flyers a nd pamphlets for tmck drivers 
edtlca ti.n g the.m. on th e heal th <:>ifocts of diesel pa rticulate a:n.d the im portance 

of being a good neighbor. 

1n addition, there are htmdreds of mitigation measures that would reduce the 
Project's impacts on local and regio11al air quali ty. Several of these measures wouJd also 
address the Prnject' s contr ibution Lo global d im ale rhange and are di-<K:usS€d below i..n 
Conune:nt IV. Given the Project's s ignificant long-term operational emissions and the 
Bay Area air basin's nonattainm en t stah1s for ozone and PMl O, th e. City shoul d consider 
impleinenting ail feasible mitigation measures. 

For example, the City cot1ld require implementation of the following 
lan dscaping-related mitigation measu.res: 

Landscap e wilh drought-resistant species, and use grou.ndcovers rather than 
pavemen t to reduce h eat .reflection. 

3~ Bay Area Air Quality Management District, BAAQMD CEQA Guidelines, pp. 57 - 58. 

SECTION II - CHAPTER 2.3 - COMMENTS AND RESPONSES 
2 .3 - 1 13 



4-109 
Cont'd 

4-110 

PART/ALLY REC/RC ULA TED DRAFT EIR AND RESPONSES TO COMMENTS 
EMERSON PROPERTY PROJECT 

APRIL2010 

Miles .• l'ebrua.ry 2, 2009 
Page 19 Letter 4 

Cont'd 
Utilize CARB-certilied or electric landscaping equ ipment in project and tenant 
operations. 

lnh·oduce electric lawo cu1d gaxden eciuipment exdi.ange progranl. 

Plant shade t.ree.s with low ozone-forming potential, e.g., in parking lots and 
along residential streets, as discussed below. 

Plant Shade Trees with Low Ozone-Forming Potential 

The Project woti ld contribute to tJ1e urban heal island effecl by converting o pen 
space to blacktop. P lanting shade tJ'ees on parking lots and around buildii~gs can 
mitigate this effect By shading homes and offices, trees reduce power generation 
emissions. fully grown., properly plac~d trees can cut home cooling, costs by up to 
40 percent. By cooling, Imes also reduce ewrporative em issions from ve.hides and other 
fue:J storage.10 Additionally, general cooling reduces the speed of dtemical reactions that 
lead to the form ation of ozone and partiotlate matter, which are damaging to the human 
respira tory system. Trees also contribute to thel'emoval of air pollutants. Furthe11nore, 
trees reduce overall gree1iliouse gas en\lssions through carbon sequestration and 
storage:1v12 M°any rntmktpaliUes, h1cluding the nearby City of Concord, recognize these 
beneficial impacts of shade trees. 

However, trees and o ther plants can emit a substmi.tial. amount of hydrocarbons, 
so-called biogenicvolalile organic compotUlds ("VOCs"). Ma:ny o i these compounds are 
potent reactive organic gases that can react with n itrogen oxides emitted by cars and 
power plants to fomt ozone and therefore can adversely affect local and regional arr 
quality . In Contra Costa Coimty, about 15 percent of total VOC emissions come from 
biogenic sou.rces. Eotissioo nil es J OJ' b:iogenic VOCs vary slgnifitan tly from one tree 
species lo U1e next Some planl s pec.:Jes can release as much as 10,000 limes more 
bioge11ic VOCs than othe1·s. Low-emitters include. the Chim2sc. Hackberry, Avocado, 
Peach, Ashes, Saw leaf Zelkova and the Eastern Redbud. A few of the high emitters 
include eucalyptus, London Plane, Caljfomia Sycamore, LiquiJambar, 01inese Sweel 
Gum , Coldeiu:ain Tree, and U1eScarlet, Red and Willow Oaks.43.44 Lc.uge-scale pla.llting 
can theJ"efore affet-"t air quality through regional conce,nt:rations of ozone and fine 
particles. To reduce ozone concentrations in urban areas, it is therefore important to use 
low emitting species. \.\'hen selected appropriately, trees and other plants can 'in:lprove 

•10 Saccatnento Municipal Utility District;. Free Shade Trees; 11ttp:/fwww.sruud.org/t'esidentlal/tt:ees/ . 

• 11 California Air I<esourceslloard, Trees a:nd Air Qu.ality; h ttp://www.arb.ca.gov/researcit/ecosvs/tree­
aCJ./ l:ree-aCJ..htm. 

·<12. U.S. Environmental Protection Agency, Vegeia\.i.011 & Air Qu.ality. 

«>California Afr Resources Board, Nl'IVS .Release 01-20, July 9, 2001; 
htlp://www.frttqmd.orl$/Tree%.20Emissions.hlm. 

44 Cal Poly State Unh;ersity, Urban ForestEwsystems fustitute, Se!ecTree, A Tree Selection Guide; 
http://selecb'ee..calpolv.edu/. 
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local cooling, reduce energy use, and slow the chemical reactions that lead to the 
formatio1i. of ozone o r Luban sn·\Og.45,46 

The planting of low VOC-emill:ing shade tree spedes is a feasible mitigation 
measure t11at could substantially reduce ozone formation arid greenhouse gas emissions. 
The BIR for the San Ramon City Center Project, also located in the San Francisco Bay 
.Area, indud.ed such a miligl'llion meas[\.re requiring lhat al leasl 50 percent ot the totaJ 
project landscapinB consist of drou ght-toJernnl trees with low ozone-forming potential 
and Jde.ntified climate-specific tree species wit11 low ozone forming potential.47 TI1ere are 
several resources available for the City of Oakley to identify climate-specific trees that 
are least likely to em i.t high levels of biogen ic voes, in.eluding the lree species database 
maintained by the Urban Forest Ecosystems lnstitute at Cal T-'oly State University. 4R The 
Easl Bay Municipal Utility District's pt1blication "Plan ts a.nd Landscapes fo:r Summer­

Dry O imates of the San Francisco Bay Region" provides information on drought­
tolerance, e>.-posure, and climate zones.49 The U:S. Forest Service's Urban Forest Effects 
model ("UFORE'') cat1 be used lo p rovide estimates of hourly amount oI polluliou 
removed by the urban forest, and associated percent air ql.lality impro vement 
throughout a year. PoUutioll removal is calculated for oz.one, sulfur dioxide, nitrogen 
dioxide~ carbon monoxide and particulate matter ( <10 microns). The model also 
p:r6vides estimates ofhourly m:ban fott\st volatile otgan.ic comp01md emissions and the. 
relative impact of tree species on net ozone and carbon monoxide formation U)roughou t 
the year and total carbon stored and net ca:rbon annuaJly sequestered_ In addition, the 
model provides information on effects of trees on building energy use and consequent 
e.ffoc ts on carbon di.oxide !'!missions from power plants .50 

IV. The Draft EIR Fails to Adequately Analyze and Mitigate Emissions 
of Greenhouse Gases 

The Draf t E1R's discussion of Project-xela ted greenh ouse gas e.nl.issions 
(°GHG") and resulting impacts on global climate change is deeply flawed . 

.i.; C.tlifomia Air Resources Board, Trees and Air Qualily;.http:/ /www.arb.ca.~ov I research/ecosvs/ l:.ree­
aq/LTee-aq.htm. 

*US. Environm ental Protection Agency, Vegetali011 & Air QuaJity. 

""City ofS.'ln R~mon. &rn 'Rllmon C ity Center, Final Subsequent Environmental fmJ"'dRep<>rt Sitn 
Ramon, Contra Costa County, California, SCH# 2007042022, October 26, 2007, Mitigation Mo1\itori11g and 
l<eportingProgram, MM-Al1~-7, p . 4 and App<>ndix B " Low-OFI' Trees Listed in .EBMUD's " Pla11ts and 
Land,scapes for Summer-Dty Climates." 

48 Cal Poly Slate University. Urban Forest Ecosystems Inslitule, SelecTree, A Tree Selection Guide; 
http;/ / selectree.calpolv.edu/. 

49 East Bo,iy Municipal Utility District, Plants and Landscapes for S Lumner-Dry Climales of the San 
Francisco Bay Region, 2004. 

so US. FotestSP.rvice. Assessing Urba.n F.,cosystems; 
ht!p:l/itteetooLo;.oriJ/lLl'ban ecosvstem/inttoduction s tepl.shUl1. 
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The DrafL ElR ident:iiies carbon d ioxide ("CO[) emissions from vehicles as 
on e of the major srnuces of G HG emissions a ttributable to the Project. However, 
the Draft EIR fails to discuss any other major sources such as gree11house gas 
emissions associated with energy generntion and the effect the energy efficiency 
of the Project's components will have on increased electricity de.mand. 

The Dr&(t ETR argues that'' give.n the overwh el ming scope of glob1;1J 
clim.atc chai1ge, e:1 single developmen t project would be mtlikely to have an 
:in dividually d:iscerm.1ble effect on global climate chan ge." The Draft EIR <tlso 
finds that it is too speculative to determine the significance of impacts that 
implementa tion of the Project may have on global din:1a te change and, as a result, 
1..1ues nut r eyuire <tny m itig<.ttion measure:; thi.tlsp!it-.i.fiutlly <:1<ldress grne.uhvuse 

gas emissions. TI1e Draft EIR notes that mitigation measures inclu ded in the air 
quality chapter would aJso n~dttce gteenhouse gases. 51 

Here, the Draft Em completely misses the point. A project's individual 
contribution to the worldwide greenhouse gas emissions inventory may indeed be 
negligible. However, it is the etuuulative impact of all those individually negligible 
c011 tribuUons that ul litnately lead lo global climate. change. It is Lhe City's resptmsibJlil) 1 

ltntler California's 2006 Glolial CUmateSolutions Act (" AB-32") to minimize its 
contribution Lo tl1is global problem. T11e t mconh·olled sprawl o f th0a.sands o.f resident-ial 
developments across the United States contributes to ever.increasing commutes and 
thereby increases air pollutant a:nd greenhouse gas emissions. 'TI1e CHy should evaluate 
the impacts o f th is developm ent Q 11 )011B commutes and on com mun ity coh esiven ess 
and 'livability' before si.1pporting more submban sprawl. Titis would include an 
altemal:ives analysis that adequate.Ly a ddresses all infiJl possibilities before paving over 
pri me farmland. 

lf tke Cily fhids that the Project js, in fact, U1e only via1Jle and env ironmentally 
preferable alternative, it sho1.1ld require all feasible mitigation to m inimize the Project's 
contribution to global climate change. In considerit1_g whid t nlitigation measures to 
im.plemenL, the Cit)' has many resources available. It can consider, for example, the 
doze:ns of measucessel out in the "CEQA a:nd Climate Change" while paper issued by 
the California Air Pollution Control Oiiicers Association ("CAPCOA''),52,53 those 
developed by other :municipalities, cow1ties, and rut districts an d required in CEQA 
doc.n.tnents, and those set forth. JJ1 the list of greenhouse gas nutiga tio1i. measutes 

s1 Emerson DraftEIR, pp. 4.4-19 - 4.4-21. 

s2 Emerson DraftEIR p. 17-28. 

53 Cl\liforuia; Air Pollu tion ContTol Officers Assoda tion, CEQA and Climate Chimge, Bvaluati1'g a.nd 
Ad dressi11g Greenhouse Gas Emissions froui l'tojectS Subject to the Califom)a Enviro111nen.tal QualJty Ar t, 
Janu ... ry ?00/\. 
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pubLshed by the California Attorney Ge:n.eral.54 Comments IV.A through IV.C be.low 
sum.nunize additional feasiblt:> mitigation meast1res and dlscuss some measures in more 
detail. Many of these measures would also reduce the Project's impacts on local and 
regional air quality. 

IV.A Building Design and Energy Efficiency 

Buildings are responsible for about 37 percent of energy-related GHG emissions 
in No.rth America and s tudies have found tha t implementation o.f "[cJurrent best 
practices can reduce carbon emissions for bujldings by at least 60 percent for offices a nd 
up to 70 percent fo1· homes."55 In addjiion to the meilstlt'es pr0posec:l by the Draft E1R, 
the foUowing measures could reduce greenhouse gas em issions from the Project: 

Install double-pe:uwd windows. 

Shade HVAC equipment from direct sunlight. 

Use oz-one-destruction catalyst 011 air con dition systems. 

lns ta ll the most efCic"ienl cooirn.e.rcially available heating and heating a nd 
cooli11g systems;. use sola r heating, automatic covers, and the most efficient 
pumps and motors for pools and spas. 

h1stall centralized and/ or 01t-demand water-heating systems.s6 

DeveJo:p and folJow a 11 green streets gu·ide" Lhal reqll ires ligh t e.:milling d,iodes 
("LEDs") for traJfo;:, s treet and other outdoor Lightj1tg, o:i.inimal amount of 
concrete aJ.1d asphalt, permeable pavement, an d incorporating shade trnes 
whexe feasible .57' · 

limit the hott'rs of operntion of outdoor lighting. 

Use energy-eflicienLlow sodittm parking tot and street lights. 

Provide educatj.on on ene1·gy efficiency. 

Reduce standard paving. (See Comment I V.A.1.) 

54 Edmond G . Brown, Attorney Grme.raJ, S ta te of California, The Cahforn ia Enviwnmental QuaJiLy Art;, 
Addressing Global Warmjngrmpacl'l al the T.,o<:al Ag..,ncy Level, updated May 21, 2008; 
http: //ag.ca.gov/globaJwarming/ pdf I GW mitigation 1n easures.pd f, accessed August 20, 2008. 

~~ U.S. Climate Change Science Program, First State of the Carbon Cyd l! Report: T he North American 
Carbbn Budget andJmplica tions fur the Global Carbon Cycfo, May 2006, p. 96 . 

.si; Venlura CoW\ty Air Pollution Control District, Ventura Cou:nty Air Quality Man.agemcnlPlan, 
Appendix G-94, GLLldelines for the Preparation of Air Quality Impact Analyses, Oclober 1989. 

57 Se.e Irvine Sustainable Travel ways ''Green Street:" Guidelines; 
1vww.d.irvine.ca.us / civica I filebank/blobdlo!\d.<1sp?BlobID=8934; and CoolHouston Pliln; 
www.barc.edu/Projects/ CoolHouston. 
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Parking lots and .roads are typically constructed by mixing asphalt with 
aggregate. The aggregale provides SlTength and the asphalt binds the aggregate togethei­
against the forces of traffic and weather. The resulting pavement is black a11d absorbs 
about 85 to 95 percent of s tmllght that falls on it, becoming one of the hottest surfaces in 

urban areas. The hot smfaces of pavement (and sim ilarly dark roof-s) quickly wac:m the 
air over u rban areas, leading to the creation of sum.m er urban 11heat islands." 

Thjs effect can be mitigated by reflecting tbe sunJjght off: the pavement before i t 
heats up through use of ligh te.r-colo:red, reflective pavemen t materials. These materials 
:reduce the mban heat island effect, reducing the formation of ozone, and reducing 
evaporative emiss ion.s from vehicles fha1. park on and use the pavem.e:n.t. This can be 
accomplished by11si:ng grass paving ox .reflective surfaces on u nshaded parkin g Lots.1 
d riveways, and fire lanes to reduce standard paving by 20 percent. Cooler tempera tures 
also :r~ttlt in.fewer evaporat ive ei1tiss1011s from parked veltides and, thus, r educed 
ozone generation in the airshed. In addition; ret1ective surfaces, e.g., concrete, require 
abouL 35 pe:rcent less lighting than asphalt, thereby reducing electric:·ity demand arid 
associated i.ndirect emissio11s from electricity gellerati.on.5s This measure is widely used, 
technically feasible, provides air quality b<!!n.efits, an d is econ omic. Thus, the Project 
should be required to reduce standard pav ing. 

There are a large number of options that r.an he u.sed to comply with this 
measu re, ranging from porous block pavemen t systems to conventional asphalt 
pavements using light aggregate to conventional concrete pavements. Some are 
comparable in cost to con ventional pavements and have added benefits sud1 as 
decrea~d rnno.ff besides reducing air quahty impacts. 

Porous Pavement Systems 

Porous pavem.ents ar12 prefabricated lattice structures made of concrete or pfastiC. 
The lattice blocks are filled with aggregate or soil and g.rass or ground cover. Once grass 
has grown, or enough aggrngal e is placed, the underlJing lattice .is in visible. These 
systems typically cost $1.50 to $3.00 p~r square foot installed., exdudi11g excavation and, 
thus, are com.pelitive with conventional asphalt pavem ents. The la ttice provides 
o'U.pport, prev.ent:ing compaction. A n umber of companies market the prod1lCt, .including 
Invisible Structures, Inc., A1uora, CO; Preston Products, Appleton, WI; Bartron Corp., 
Tempe, AZ; LMdscape Products Co., Union City, CA; "Boma njte Corp, Palo Alto, CA; 
and Hastings Pavement Co. hlc., Freeport, NY.59 Another product, EcoCreto-, an 
addi:tivc-enbaitced perviou.s concrete, provides both reflectivity a11d alJows b:tliltw tion 
of water, Lhereby reducing stormwater :runoff.!:iO These systems are useful for pedestrian 

58 Concrete i:n Focus, Ultra-Thin Whitetopping, The In.dustty Lines Up Behind <1n Innovative Technology; 
]1Ltp://www.somero.cl?m/pdf/NRCQ_whi~topping.pdf. 

s• See websites as follows: www.i"livis iblestructlJl'es.mm, www .grassroad,com, and www.arrn Lcom. 

·• 0 EcoCreto, Enhanced Pervious Concrete., http:/ /www.ecocreto.com/ home.h.tml#. 
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walkways, driveways, parking lots, overtlow parking, fuc lanes1 or any othe!r less 
frequ.entl y traveled smiace, dependin g on traific density. They a:re also used to control 
s torm water runoff anq hiJJside soiJ el·osion. 

Conventional Paving Systems 

The most economical way to lighten pavement is to place the aggregate, which is 
typically lighter in color, near the surface .. This measure :is widely reconrmended in the 
IHeralure.61 This pavittg system is known as ''chip seaL1' An asphalt emulsion h inder is 
first sprayed onto the pavement, followed by a layer of aggregate. The aggregate is 
pressed :into the binder, yielding a surface whose reflectivity is dominated by the 
aggregate. Whiter aggregate can be used to achieve high reflectivity, depending on local 
ava Uability. This typically costs $0.09 to $0.14 per sqwue fool ('' sqft") installed, applied 
over a standard aspl.utll pavement base wltich typically costs $1.00 to $1.50 pe1· sqft. 

The:re are a number o.f other s tandard paving tcdutiqucs that can be modifi<~d to 
lighten the pavement by using lighter aggregates or adding light pigments or coatings to 
the top inch or two of the pavement mix tu re, but most are mmecostly. TI1ese jJ1Ch1 de 
asphalt emuls io.n seal coats ($0.06-$0.10/ sqft), asphalt pavement ($1.(XJ-$1.50/sqft), 
aspba lt slu rry seals ($0.12-$0.14/ sqft), and asphalt s11rface coatings ($0.25-$0.75/ sqft).62 
Alternatively, some paving systems are nahu:ally l ~ght, induding Portland cement 
concNte pa"ing ($2.00- $6.00/ sqft), resin m odified emuJ.sion pavement (wh:ich is d@..ar 
and thus reta ins ll1e. color of Che aggregate) and white-toppin.g (SJ .50-$2.50/sqfL), a 
technique of covering aspl1alt pavement with a layer of concrete. All costs are installed, 
exd.u ding surface preparation.63 

IV.B Renewable Energy 

Tite use of .renewable ene.rgy could substantially contribute to reducing the 
Project's en.tissions of greenhouse gas emissions as well as criteria pollutant emissions. 
The £oUowi11g miti:gatioll m easu res are feasible for the Project to address the i.tse of 
renewable e.nergy: 

Participate .t.n the California Energy Co.uu1tlssfon New Solar Homes 
Pa:rtnershjp and ill.dude onsite solar photovoltaic systems .i.tl. at least 
50 p ercent of the residential mlits. (See Comment JV.B.1.) 

•1 M. Pomerantz, H. Akbari, P. BerdahJ, S.J. Konopacki, a nti H. Taha, Reflec:live S urfaces for Cooley 
"Buildings and Cities, Philosophical Magazi:ne B, v. 79, no. 9, 1999, pp. 1457-1476; A.H. Rosenfold, 
H. Akbari, J.J. Romm, and M. Pomera1\lz, Cool Communities: Slrategies for Heal Island Mitigation .md 
Smog Reduction, Energy 1t11d Buildings, v. 28, 1998, pp. 51-62. 

G2 Some. vendors include AsphaColor, Sparks, NV (800-258-7679); Street:Prinl, Fair· Oaks, CA (916-966-7875; 
d·nd CPM foe, Sacramento, CA (9 16-381-8033). 

riJ See more detailed dJscussiooat-www.ener~v.ca.gov/coolcommun igr/sll"ategy/coolpave.htll1 1. 
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Include on.site solar gelleration of electricity on retail/ conunercial building 
roofs and in parking lots (solar carports). 

For reside:nces, use solar hot waler syste.iris will) boosler healing lhal is 
either fuJl-condensing nati.ualgas (or propane) ottankless electric (or 
~edric heat pump) water heating technology; locate water heater and all 
hol water fixtures i.u dose proximity; follow slruclrtred pllwlh.i.ng 
guidelines lo lay out hoL waler distribu:Lion pipingf>4 Edttcale consumers 
about ex:isting ittcentives. 

Use energy-efficient and automated controls for air condiliou.ing. 

IV.B. I Roof Photovoltaic Ene rgy Systems 

Pl1otovoltaic energy systems genernte e.Lecttidty using solar panels and a.re 
becoming increasingly popular and cosl~effective for both residential and com:meicial 
apphcations. The.se systems reduce air pollution by reducing the demand for electricity 
from the grid, which is prodcu::e.d largQl y front fossil fuels. 

A wide ~·aJ ieLy or p'hotovoltaic systems are avai.lalJle rn today's markets. Most of 
them can he grouped into two main catQgories - facade systems and roofing systems, 
Facade systems illclnde cnrtain wall products, spand1,el panels, and glazings. Roofing 
systems i:nducl~ Liles, shingles, s tand.m.g seam products, anJ sky li.ghts. However, for a 
new project that has not been designed, buildi.ng-inlegrated photovoltaic(" BU' V") 
electric power systems, which are incorporated directly into the building S:hcll design, 
are more cost effe.ctive and efficie.nt be.cause they can l1e designed to replace other 
standard building elements, such as spand.rel panels. This technology has been 
demonslrated to be lec:hnkalJy feai·rihl e for many yeal's and has b een used extens ively in 
Burope for many years. 

Photovoltaic systems require negligible maintenance. In commercial applications, 
they a1'e coum1oruy designed to prov'ide 25 percent to 35 percent of the p eak power 
demand. fa residential applications, they can be designed to provide 100 percent of the 
electricity demand year-rnuJtd, and can be tied into the utility grid to nun the tesidence 
into a net exporter in times of lower demand.For example, a 5-kW solar photovoltaic 
system r.eliably powers a 2,000-square foot home generating 740 kWh per month.65 

On smallet bttildings, whese photovoltaic panels are not feasible, photovoltaic 
shingles or ceUs and photovoltaic gla.zing can bQ incorporated in to the btulding 
envelope. Examples .include the Thoteau Center for Sustaii'labilit-y in the Pn:-sid.i.o 
National Park, San Francisco; the CapitoJ Mall Centeiui.ial Plan :in Phoenix, AZ, whlch 

••Col Hol Water? Guidelines for Specifying Structured Plwnbing Sys.tems, January 2007; 
htlp;//www.1;:1Hhotwater.com/ D% 27MAND/ GuidP.li11es% 20fo1·% 20S:truc turell % 20Plumblni;:~i 20Sy1>~.ms 
% 202007-01-05.gdf. 

i;s MC Solar Engineering, 'Residential, http:/fwww.mcsolar.com/residentia thesidential pl.'l.htm. 
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features parking structures with photovoltaic canopies; the California State University 
parkiJ,'lg lot in Sacxam.e:nto; the Sacramento Dan McAuliffe Memorial Ballpark; and the 
Cal Expo SoJa:rpmt in Sacrnmenlo, CA, the world's largest parking Jot sol.<u electric 
shade strrtcture. 

IV.C Building Design Certification 

Several building de!;igrt ~rtificatio11 programs are available as s tandards for 
e nvironmentaUy sustainable buildcng design and co.nstn.1ctimL These include, for 
example, the Leadership in Energy and Environmental Design ("LEED") Green Build.i11g 
Rating System, developed by the U.S. Green Building Council (''USBGC"), an.d tbe 
''Build It Green" system.66 

Since iis ince.pti.o n in 199R, LERO 11as grow11 Ip encompass projects in <il l 
50 U.S. s tates and 41 countties.67 LEED standards in.dude the above discussed 
m.itigation measmes in addition to a variety of other measures that improve the 
sustainability of a project. The USG BC provides assistance in. incorporating LEED 
principles and guidance for certification to developers through its Core and.Snell pilot 
program, which would also be available to the developer of lhe. Project. 

Many c.omnwrdal p rojP.<:ts havi> inc.orporci tP.d somP. or all rP.c.omnwncfod T .F.FD 
rneaslues. Recen tly, Arcl10n Group LP.'s 405,000-square--foot Fairlane Green Phase r 
pi:ojecl in AIJen Park, MT, became the first m u] U-lenao.t reta ll p.rojecl in the U uited Slates 
to receive Gold Level LEED certification. Some of the sustainable and envi.l:onme:ntal 
features of Fairlane Greem include: 

A 43-ac:i:e park and 3.5 miles of traits a·ronnd U1e sile. 

Site irrigation from storm water retention ponds ra.ther than rnluticipal ·water 
supplies. 

Bio-swaJes and wetland-type dete:rttion ponds to manage s torm wateT :runoff 
and Cl'eate natural lrnbitat for b iJ'ds and other wildlife. 

Green screens, hedgerows and prairie-style landscaping to green tl1e site and 
provide wildlife habitat. 

Reduced ·energy consmnplio;n Llumtgh white rellective roofing a nd high­
efficienc.y heating and cooling equipment. 

Overall, appro:x.in1ately two-thirds of the. 243-acre site will be g reen - not covered 
by parking, roads or rooftops. This is 60% less dense than average retail developments 
based on st1mue (eet per aa·e. (The TnlemaUona] Co1uKil of Sboppi.ng Centers eslima.les 

"See l31tikl it GJ'een. www.builditgreen.org/greenpointmted. 

67 Grel!.n Building Coun.ci!, Grl!.e.11 Buildi~ Facts, October 1007; 
https://www.usgbc.org/ShowFile.aspx?DocurnentID=2349. 
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typical retail yields at 10,000 sqt1are feet per acre, while Fairlane Green is approximately 
4,000 square feet per acre. The Project is typical with about 10,000 st1uare feet per acre.) 
Going beyond. the core and shell development, tenants of Pairlane G reen are encouraged 
to pursue sustainability within. their buildings. Target, for exantple, has partnered with 
Fo:td to contribute to this e:nvi.roJllll.entally sound deveJop1nent. In addition to 

s ustainable elements found at all Target stores, such as white roof membranes and high­
efiiciency .heat.i:ng and. cooling systems, th.is store wi.ll .b.1dude severaJ innovative 
s us tainable feal1.1 res. More Lha-n 250 skylights will save. energy by allowing light fixtures 
to be turned off when conditions allow natural daylight to illuminate the sales .floor1 and 
a cisten.1 on the roof will recycle i·ainwater. 6& All of these features could also be 
incorporated into the Project, especially given the. fact that Target will be a major tenant. 

Tn 2005, the Ah eroom Common shoppinz center bffame the first all-retail I .F.RD­
cert.ified in Savaim<Ul, CA. The sustainable features incorporated into the 16,620- square 
foot center :included: 

N1unerot1s transportation alternatives including preferred parking for hybrid 
vehicles and bike racks and showers for employee use; 

100 percent of irrigation provided by rainwater harvested at Abercom 
Com mon, saving 5.5 million gallQns or water annually; 

A vegetated "green" roof covering 9,000 square feet of roof space, providmg 
insulation and storm water mana.gem~t; 

The green:roof, tight building envelope, solar hoL water heating and high 
efficiency HV AC reduce energy consumption over 25 percent; 

Shops core energy use operaling on 100 .Pe:rcenl: g ree.n powe1·; 

A solar pan el on the roof provides free hot water h eating to tenants; 

Use of low-ROG p aints, sealants- and adhesives throughout; 

A 100 perce.nt white concrete parking lot, whid1 reflects heat a11d reduces the 
heat island effect; 

The green rooi and an infiJtration di tch provide an opportnnily fo:r 100 p ercent 
of the stomnvater to infiltrate on-site; 

Selection of materia ls that have high recyded malerial content and are 
manufactured within a 500 mile radius of the project site; 

Use of 100 percent sustainably harvested wood as certified by the Forest 
Steward.sllip Counci.l; 

Recycling of over 80 percent of the constrttction and demolition waste, 
preventing over 1,300 tons of waste from reaching the landfill; 

68 Ford Motor Land Development, Ford. Announces New Green Retail Development in Allen Parki 
ht!J?://www.fordlanddeve.lopment.com/fairlane/as~ls/news/relt-..ase 07 29 fairl.ane i;reen.pdf. 
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Installation of 1-gallon per Hush toilets and waterless urinals, reducing water 
u.se by over 40 percent; 

Installa tion of a high-albedo white thermoplastic polyolefin roof membrane; 

Installation of ltigh-efficiency H V AC with hot-gas reheat; 

fnstalla tion of formaldehyde-free insulation; and 

Use of recyded-conLent gypsum board.69 

Anoth er project plru.ming to obtain LEED certification is the Destiny USA 
regional mall in Syrarnse, NY, which will include a n1ix. of shop11ing, entertanunent, 
dining and huspilality choices.70 Ot1Seplembe.£ 25, 2006, Lhe U.S. EPA and Destiny USA 
s·igned a Memorandum of Understanding ("MoU''), committing the developer lo use 
enviro1in1entally sotmd practices i11 constmct:ing and nuuting its proposed project. The. 
agreement touches on design, construction and operational principles ensuring the 
planned coni:plex meets the highest environmental standards. In the MoU, Destiny USA 
commits Lo: 

Using green b1tilding design, construction, and operation principles to obtain 
the highest levels of certification from the USGBC's LEED program; 

Retrofitt ing more than 100 constnTclion ~'ehides with cUesel part iculate filte rs 
aild us.ing clean fa.el, which will reduce emissions by nearly 85 percent; 

1mplementb.1g techniques to reduce idling of vehicles duxing constmction; 

Becoming par llle rs in the U.S. EPA's EnergyStar and WaletSense programs, 
which require the use of energy-and wat~-efficient appliances; 

Using over 3,000 tons of coal ash in place of using newly-manufactured 
Porthmd Cement, which will reduce greenhouse gas emissions by over 
3,000 tons; 

Developing a cornpcehe:ns ive set of tools to manage environmenta1, healll't 
and safety matters, also kno"•11 as an envuonntental wanage.nw..J.tt system 
("EMS); 

Tak.ing part in the U.S. EPA' s Resource Conservation Ornllenge, a vohmtary 
pr.ogran.l lhat proJnoLes lhe reduclion, reuse and recyd ing of sol id waste, 
including electronics; 

hicreasing the numl1er of hybrid and biodiesel veltides in its fleet; 

°' Sl1ops Six Hundred at Abercom Common: 
11 ttp: // www .abercomcommou .rom/ images/ stories I AbercornCom monShops600CaseSL-udv.pdf; and 
eco-slructure, By Following Core Values, a Developer Makes the Impossible Possible, The Magic o( 
Abercorn Common, May/Jtme, 20()6: 
http://www.abercorncocnmon.co1n/ lma ges / stories / EcoStructurnT11eMagicOf A.be~·comCommon. pelf. 

70· http; I I WW1"'.destinyusa.com /. 
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Implementing a con:unuter benefits program that qualities for the U.S. EPA' s 
National Standard of Excellence; and 

P.rnmoting the U.S. EPA' s Smart Way Transport Part:nersh ip to its carriers, 
shippers und tenru1ts to reduce diesel emissions and. co1\serve ·energy7 1 

All of these J:equ.irements muld a Lso be i:ncorpo.rated l:t1 to the l?roject' s 
commercial componenl Lo .ceduce its significant ml.pacts onai:r quality and contribuUon 
to global dim.ate change. 

V. The Draft EIR Fails to Adequate ly Study and Mitigate Impacts to 
Biological Resources 

The Project site, i.e. the Emerson property, is an approximately 140-acre fam1e.d 
and gra:Gedfield bordered by the Contra Costa Canal to the north, &1st Cypress Road to 
lhe Soulh, and the proposed Gilbert Property subdivision lo the Easl. The Draft El R' s 
project de.scription in the biological resources section erroneously slates tl1at ''the Dutch 
Slough marks the site's westem boundaq .. . "721his statement is incorrect. TI1c. Dutch 
Slough does not border the Project site. To the west, the Project s ite is bounded by the 
Cypress Grove subcLivision, as shown iu .Figure 2 be.low. 7.> 

n US. Environmental Protection Agency, Region 2: Newsroom, EPA ititd Destiny USA Announce 
'Memorandum of Understanding/' September 25, 2006; 
http: I I vosemile.epa.gov I opa/adrnpress.nsf /4d84d5d9a719de8c85257018005467c2/5ldt>fdccl 4dt'e9db852 
571 f40059e t>9u !OpenDocument 

71 Emerson Draft FJR p. 4.7-1 . 

. ,, tlroerson Ura It i:;n<, p. :!-1 ,mct t .igu re 3--:!, p. 3--0, 
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The Project site is located south of the Dutch Slough Tidal Marsh Restoration 
Project. The Dutch Slough Tidal Marsh Restoration Project is located in the historic delta 
of Marsh Creek, which drains approximately 100 acres on. the east side of Mt. Diab lo 
and enters the Sacramento-San Joaqui n Delta on the northwest com er of the Dutch 
Slough site. 74 As s hown in Figure 3, the Dutch Slough Tidal Mars h Restoration Project 
consists of the 4.'3S-acre Emerson Parcel, the 292-acre Gilbert Parcel1 and the 4.'3~acre 
Burroughs Parcel. The Project site, aka the Emerson Property, is located south of the 
Dutch Slough Tidal Marsh Restoration Project, bordered by the Contra Costa Canal. 

74 Natural Heritage Institute, Dutch Slough Tidal l\tlarsh Restoration Project.. Preliminary Opportunities 
and Constraints Report, February 20, 2004. 
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Ad;ipted from: Natural Herlc:age lnsdwte, Dutch Slough Tichi Marsh Restoration Project, Preliminary Opportu'llties and 
Constraints R11port. February 20. 200<! 

In addition to Marsh Creek, t he Dutch Slough Tidal Marsh Restoration Project 
site is dissected by two dead end sloughs, Emerson Slough and Little Dutch Slough. The 
Dutch Slough Tidal Marsh provides habitat for numerous endangered species. Valley 
fresh water marsh vegetation is also found in the northeastern corner of the Project site 
in the portion of Emerson Slough where the single storm water outfall is located. 75 The 
Project site also features sand dunes that provide habitat for special status sand mound 
species. 

Development in Oakley has occurred at a startling rate. The Project site is 
especially sensitive due to its locatiort vis-a-vis California s delta According to a blue 
ribbon panel commissioned by Governor Schwarzenegger, the Delta is in an ecological 
tailspin.7& Invasive species, water pumping facilities, urban growth, and urban and 
agricultural pollution are degrading water quality and threatening multiple fish species 
with extinction. Urban development is reducing wildlife habitat today and foreclosing 

75 Emerson Draft EIR, p. 4.7-5. 

7'l Final Delta Vision Strategic P la.11, Blue Ribbon Task Force, October, 2008. 
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foi·ure oppOJttutities to improve the ecosystem-and De1ta water conveyance. The threat 
of catastrophic failure from eaxth,1uake, flood, sea ]eve.I rise, and lan d subsidence is 

painf·ully real and growing. The Draft EJR failed to adequately study the impacts fror11. 
u rban runoff and developmeltl on this impaired delta ecosystem. The Draft EIR largely 
relies on the East Contra Costa County Habitat Conservation Plan ("HCP'' ) as its only 
method of ens\Ui:ng that Pxoject Un.pacts to special status species and ecosystems ate 
mi tig at ed. 

The City of Oakley approved the HCP and authorized execution of the 
Implementation Agreement on January 22, 2007.77 The Draft EIR acknowledges that the 
Project sile is w ithin the HCP .inventory area and will pay development fees pursuant to 
the HCP and a separate Easl Cypress Habitat Couservatlon Plan Menmrn11dum of 
Ag:reement. Pursuant to the HCP, the City of Oakley holds i.nddental take pennits for 
28 species, including a number of species on the Project site. However, the HCP does not 
cover special stall.is aquatic species su ch as the endangered Delta smelt, nor does i t 
cover special-sLatus sand mound species. Thus, the Dra£l EJR failed to adequately study 
or mitigate the potentially significant .impacts to special status aquatic species and sand_ 
mound species. 

Stormwcit e..r releases from the P.roject activities could result in a potentially 
stg11iflcant impact to aquatic species in the slough environment. The Draft ETR states 
that sto1:mwata will be pretre&ted .in a basin before entering Emerson Slough?~ 
However,, the Draft EIR' s bi0logical assessment providl?s no discussion of the 
constituents in the storm water out(aJl and how those conslitue:nts may impa'i.r the 
hab.ital quality or imperil Lhe lives of sensitive aqualic species i11 the slough. Tii.e Drafi 
EIR notes that " Valley freshwater m.arsh an d aquatic habitats are some of tl1e most 
productive habitats for wildlife because they offer water, food, and cover for a variety of 
species. ''79 

The Drail E1R slates lhal the U:S. Fisl1 and Wildlife Se:rvke ('1USPWS") was 
contacted concerning fhe. potential for special-status species i11 Em erson Slough 
hlcluding the Delta smelt. The D1·a£t EIR concludes, without any evide11ae. or analysis, 
that the Delta smell would :not be .impacted by this project.SO The Draft ElR improperly 
relies ·upon ru1 en v:ironmental irnpacl report for Lhe Cypress Grove project t.haJ i.s now 
outdated (the study was finalized six years ago) and was nol specific to the Emerson 
Pwperty project: 

"All Essei.1tial Pish Habitat Assessmell'l for the adjacent Cypress Grove 
developmen t, whicl1 evalua ted the f'ifects of four oulfaUs into Emersm1 Slo·ugl1, 

n Emerson Draft EIR p. 4.7-57. 

78 'Emerscrn Draft £IR1 p. 4.7-5. 

,, Emerson Drn:ftEJ.R, p. 4.7-5. 

"" b met'son Draft E:IR, p. 4.7-37. 
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condt1ded that adverse effects to protected .fish species and the:ir habitats would 
not occur because of design featmes for water q uali ty tceatment and flood 
allenualion (NOAA Fisheries 2003, Sycamore el at. '2003)." 

ThiS study does not provide a current analysis of the conditions of the Enterson 
Property Project site and cannot he relied upon as evidence that there 'vv:ill be no Project­
specifk sir;nificanl b io log,jci;il impacts. The Draft El R 1111,Js l s u rvey and properly analyze 
tbe impacts posed by this project o n the ])Pita s:r.nell and other special s tatus aquatic 
species in the Emerson Slough. 

The Dmft EJ'R also fails to adequately survey, analyze or mi.ti.gate for impacts to 
special-stat1.1s dime and sand mom1d insects. Sand d tmes can support a distinct 
vegetative {;UDUJ1lu1ity dt<U<.tderit.e'l by plant ::;pede:; that favor growth in ~ctndy ::;uib. 
The Draft EIR provides no cmrent or Project-specific analysis of t1le potential impacts to 
these dune species. The Draft EIR again improperly relies on outdated studies that were 
done for a wholly d ifferenl project, tJ1e Cypress Grove clevelop:oH!J1l, rathe r than 
surveying and mitigating the impacts specific to the Emerson Project. The Draft EIR 
then concludes that no mitigation is required to lessen impacts to dime and sand mound 
species. The Dn:tft ElR m ust be te\!:ised and reci.rculated to analyze and mitigate 
significant :impacts to special status dune and sand mound species. 

Further, the proximity of the Project to regionally significant wetlands raises the 
issue of adverse :impacts of off-leash dogs or outdoor cats on local wildlife, particularly 
birds and small mammals. To address this issue, many projecls Localed in si:milar 
locat ions therefore i'L1corpora te mili~alion measu rns geared lo p reve11 l o r reduce lhese 
impacts. Frequently, the Cove.nant.s, Conditions, and Restrictions ("CCRs") of residential 
developments stipulate that outdoors cats are prohiliited and that tenants are required 
to keep their dogs on a leash a t all times unless kept in an endosed area.al Thus, the 
Draft ElR should be xeviscd to require that the dcvclopcr of the residential rortion o f the 
Project stipulate similar prohibitions in its CCRs to minimize the Project's potential 
impacts 0 1t local wildJ:i.fe. 

VI. Conclusion 

Based on the discussion above, I recommend that the City revise the Draft EIR to 
:inclttde a quantitative ah· quality impact assessment for Prnject construction, including a 
health rjsk asscss1ncnt for J.icscl -exhaust emissions from construction cquiplncnt. The 
revised Draft EIRshottld require additional mitigation measures to reduce fugitive dust 
and const ruction equipment exhaust during Project construction. In addition,. the Draft 
EIR' s os tiu1ates of operational emissions should be updated based on tl1e Project's 
p roposed land uses (including tl1e gas station, chive-through venue, ru.1<.l discount store). 

si See, for example, Lone S tar Ranch, Maste1· Dedaratio11 of Covenants, Condilim1s, Restrictions and 
Easements, Article X, Restrictions on Subdivision Lots, Section 8(a), August 9, 2005i 
http://Jo1wstachoa,mrn/Do1~um<!nl.s/R~corded%20CCR'l.pdf, accessed J:iehruary 1, 2009. 
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To reduce the Project's significant impacts on air quality, the City should require all 
feasible mitigation. Finally, the Draft EIR's assessment of impacts on global climate 
change should be revised to require all feasible measures to reduce global climate 
change. All mitigation measures should be enforceable and worded unambiguously. 

r-f urther, the Draft EIR' s biological resources chapter should be revised to address 
~al impactc; to aquatic and s pecial status dune and sand mound species. 

Regards, 

Dr. Peh·a Pless 

Enclosures 
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